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PER SHAILENDRA K. YADAV, JUDICIAL MEMBER: 
   

This appeal has been filed by the Revenue against the order of the 

Commissioner of Income Tax (Appeals)-XIV, Ahmedabad dated 

30.09.2010 for Assessment Year 2007-08, on the following grounds:- 
 

1) The Ld. Commissioner of lncome-tax(A)-XIV, Ahmedabad has 
erred in law and on facts in allowing the claim of the assessee 
u/s.10A of the Act amounting to Rs.5,30,76,095/-. 
 

2) The Ld. Commissioner of Income-tax (A)-XIV, Ahmedabad has 
erred in law and on facts in allowing the claim of interest expenses 
of Rs. 15,21,790/-. 
 

3) The Ld. Commissioner of Income-tax (A)-XIV, Ahmedabad has 
erred in law and on facts in allowing the disallowance of 
Rs.1,00,000/- made out of miscellaneous expenses. 
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4) The Ld. Commissioner of Income-tax (A)-XIV, Ahmedabad has 
erred in law and on facts in allowing the disallowance of 
depreciation on building amounting to Rs.3,37,157/- 
 

5) The Ld. Commissioner of Income-tax(A)-XIV, Ahmedabad has 
erred in law and on facts in deleting the disallowances made u/s. 
41(1) of the Act amounting to Rs.13,34,951/-. 
 

6) The Ld. Commissioner of Income-tax (A)-XIV, Ahmedabad has 
erred In law and on facts in deleting the disallowances made by the 
Assessing Officer amounting to Rs.1,12,368/- out of staff welfare 
expenses, Rs.1,53,970/- out of vehicle expenses, and Rs.13,05,162/- 
out of travelling expanses. 
 

7) On the facts and in the circumstances of the case, the ld. CIT(A)-
XIV, Ahmedabad ought to have upheld the order of the Assessing 
Officer. 
 

8) It is therefore, prayed that the order of the Ld. CIT(A)-XIV, 
Ahmedabad may be set-aside and that of the order of the Assessing 
Officer be restored. 

 
 

2. The assessee is a company engaged in the business of 

manufacturing of Laser System for material processing and others.  The 

assessee-company is located within the limits of Surat Special Economic 

Zone.   
 

2.1 The first issue raised by the assessee-company, before us, is with 

regard to the disallowance of Rs.5,30,76,095/- made by the Assessing 

Officer u/s 10A of the Income-tax Act. The brief background in this 

regard, as mentioned by the Assessing Officer in the assessment order, 

are as under:- 
 

"The appellant filed return of income on 30/10/2007 showing total 
income of Rs.1,47,41,231/-. The appellant company is engaged in 
the business of manufacturing of laser system for material 
processing and others. In response to notice u/s.142(1) of the Act 
issued and served by the AO to the appellant, certain details were 
furnished by the appellant. Having gone through the details, the 
Assessing Officer has not accepted the claim of the appellant u/s. 
10A of the Act on the following reasons that 



TAXPUNDIT.O
RG

ITA No. 3342/Ahd/2010  

ACIT vs.  Sahjanand Laser Technology Ltd  

AY : 2007-08 

3                 
 

 

1. The assessee has not furnished Auditor's certificate in form No. 
56F from a Chartered Accountant as condition stipulated in sub-
section (5) of section 10A of the IT Act. The relevant part is 
reproduced hereunder : 
 

"(5) The deduction under this section shall not be admissible 
for any assessment year beginning on or after the 1st day of 
April, 2001, unless the assessee furnishes in the prescribed 
form, along with the return of income, the report of an 
accountant, as defined in the Explanation below sub-section 
(2) of section 288, certifying that the deduction has been 
correctly claimed in accordance with the provisions of this 
section." 

 

2. The assessee has not furnished any certificate regarding 
undertaking established in special economic zone from competent 
authority. 
 

3.  The assessee has not stated about the use of old machineries and 
whether the company was formed by splitting/ reconstruction of 
business despite of given it many opportunities of being heard.  
 

4. Sale proceeds of articles or things or computer software exported 
out of India should be received in or brought into India by the 
assessee in convertible foreign exchange within a period of six 
months from the end of previous year or within such further 
period as the competent authority may allow in this behalf. The 
assessee vide various order sheet entries as narrated above was 
requested to furnish BRCs in this regard. The assessee furnished a 
chart which shows that there were sales in various categories as 
under: 
 

(a) Sales against EPCG ,                   Rs. 26.65 crores 
(b) Sales within zone    Rs. 22.99 lacs 
(c) Sales to EOU     Rs. 22.99 lacs 
(d)Sales (100% export)    Rs. 3.74 crores 

 

Further the assessee on 24-12-2009, furnished a copy of four BRCs 
only. 

 

Perusal of chart and BRCs reveals that the assessee itself exported 
to the extent of Rs.26.65 crores only. The balance sales as claimed 
by the assessee for the purpose of exemption u/s. 10A were not 
made by the assessee company. Such sales were made by other 
parties to which the assessee company sold articles or things. The 
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assessee could not explain as to why sales apart from Rs.26.65 
crores was eligible for exemption u/s. 10A of the Act. Further, for 
sales of Rs.26.65 crores, it was observed that total 119 invoices were 
raised which could have been realized within stipulated time limit 
as mentioned in the relevant section. However, again such 119 
invoices, the assessee could be able to produce 4 BRCs only. In 
absence of any evidences of realization of foreign convertible 
exchange, the claim of the assessee cannot be accepted. Moreover, 
the assessee produced a BRC of invoice No.3 of sales which shows 
that the assessee had exported to the tune of 13188 USD and in 
Indian currency the amount was mentioned as Rs.1006359 instead 
of Rs.572359 (13188 x 43.4). Thus, the assessee has excess claimed to 
the tune of Rs.434000. Further, this BRC shows that Rs.4 lacs only 
were realized against this invoice vide various dates from 26-6-
2006 to 20-09-2006 and during the course of hearing, the authorised 
representative could not explain the balance sum whether the same 
had been realized or not. In absence of any evidential support, the 
claim of the assessee is not found tenable . Further, invoice shows 
that sales of Rs.1061584 were made but Rs.250000/- were realized 
only. Likewise, invoice No.13 reveals that as against sales of 
Rs.588610, the sum of Rs.5 lacs were received only. This issue was 
'discussed with the authorised representative but he was not able 
to explain the discrepancies found during the course of hearing as 
stated above. Therefore, the claim of the assessee is not found 
tenable.  
 

5. On perusal of chart of "sales within zone" it was found that the 
assessee had claimed to have made sales of Rs.2299030. But out of 
these sales, a sum of Rs.1499013 (199013+1300000) could not be 
realized till date. As per section 10A, the, assessee can avail the 
benefit of exemption u/s. 10A if sale proceeds are realized within 
the stipulated period. In this case, sales were not realized to the 
tune of Rs.1499013/-. However, the assessee had claimed 
exemption on such sales for which the assessee was not eligible. 
Therefore, the claim of the assesses is not acceptable. 
 

6. Further, on perusal of chart of "sales to EOU", it was found that 
the assessee had claimed to have made sales of Rs.5847405. But out 
of these sales, a sum of Rs.4547200 could not be realized till date. 
As stated in earlier para, the assessee cannot claim exemption on 
sales which could not be realized. 
 

7. As per section 10A, export turnover does not include freight, 
telecommunication charges, insurance attributable to the delivery 
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of articles or things outside India. Invoice No. 6 dated 9-9-2006 
reveals that the assessee had incurred USD 350 on freight amount 
and USD 250 on insurance. Thus, the sum of Rs.26883 (600 x 44.805) 
was incurred by the assessee. During the course of hearing, the 
authorised representative stated that no such expenses were 
excluded from export turnover while computing the claim of 
exemption u/s. 10A of the Act. Thus, it is very clear that the 
assessee did not consider this aspect as mentioned in this section 
itself. Since the assessee could produce only 4 BRCs as against 
around 130 invoices, therefore, the quantum of discrepancies 
cannot be identified. 
 

8. The assessee was requested to produce production register of the 
Unit, sales of which were falling under the net of exemption u/s. 
10A. But the assessee did not produce production register despite 
of given it more than reasonable opportunities. In absence of any 
verification of production details, the claim of the assessee is not 
accepted. 
 

9. The assessee has not furnished the working of exemption u/s. 
10A. In absence of any working, the claim of the assessee cannot be 
verified. 
 

In view of the above narrated facts and in the circumstances, the 
claim of exemption of Rs.58265233 is denied.” 

 

2.2 Matter was carried before the First Appellate Authority, wherein 

various contentions were raised on behalf of the assessee and having 

considered the same, the CIT(A) granted relief to the assessee and the 

same has been opposed on behalf of the Revenue, inter alia, submitting 

that the CIT(A) erred in law and on facts in allowing the claim of the 

assessee u/s 10A of the Act amounting to Rs.5,30,76,095.  Accordingly, 

the ld. Departmental Representative pleaded that the order of the CIT(A) 

may be set aside and that of the Assessing Officer be restored.   On the 

other hand, ld. Authorized Representative for the assessee supported the 

order of the CIT(A).  
 

3. After going through the rival contentions and material on record, 

we find that the assessee had not filed Auditor's Certificate in form 
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No.56F from a Chartered Accountant as condition stipulated in sub-

section (5) of Section 10A of the Income-tax Act. The certificate regarding 

undertaking established in special economic zone from competent 

authority was also not furnished at the time of assessment proceedings. 

The assessee had also not furnished all the Bank Realization Certificates 

(BRCs) for all the exports. The assessee has exported the items not 

directly but through EPCG license holders. In any case, the BRCs for 

exports made by the assessee were to be furnished before the Income-tax 

Authorities for the claim of exemption u/s. 10A of the Act. The Assessing 

Officer has mentioned in the assessment order that the copy of only 4 

BRCs were furnished by the assessee on 24.12.2009. The chart of the sale 

of the exports has also mentioned in the assessment order, which reads as 

under 

(a) Sales against EPCG                    Rs. 26.65 crores 
(b) Sales within zone    Rs. 22.99 lacs 
(c) Sales to ECU     Rs. 22.99 lacs 
(d) Sales (100% export)    Rs. 3.74 crores 

 

3.1 The Assessing Officer has further mentioned that in respect of sale 

of Rs.26.65 crores, only 119 invoices were raised which were realized 

within the stipulated time. As per CIT(A), the Assessing Officer has 

mistaken the facts that the number of BRCs should be the same as the 

invoices raised but the fact is otherwise. It is not necessary that whatever 

the number of invoices has been raised, the BRCs should be in the same 

number.    More invoices can be raised to a single party and BRCs can be 

only one.  Therefore, the Assessing Officer has further raised the question 

that sales within zone, sales to EOU and sales (100% export) did not 

qualify for exemption u/s. 10A of the Act.  The CIT(A) was of the 

opinion that  the Assessing Officer has  mistaken this fact also that the  

sales made as mentioned above in category b, c & d are domestic sales 
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and do not qualify for exemption u/s. 10A. It is undisputed fact that the 

unit of the assessee- company is situated in the Special Economic Zone at 

Surat and, hence, all sales affected from the company from the SEZ in 

any territory even in India, qualify as export and profits earned by such 

activity is eligible for exemption u/s. 10A of the Act.   As per provisions 

of sub-section 1 of Section 10A, the deduction mentioned in sub-section 1 

in computing the total income of the undertaking in any special 

economic zone shall be 100%. In the case of assessee-company,   the sales 

within zone, sales of EOU and sales (100% export) of Rs.22.99 lacs, 

Rs.58.47 lacs and Rs.3.74 crores respectively, totaling to Rs.4.55  crores    

was deducted from the total  income  of the assessee.   

 

3.2 The CIT(A) further found that although the assessee was having all 

the necessary certificates in Form No.56F and BRCs but were not 

produced before the Assessing Officer; therefore, the Assessing Officer 

had not allowed the exemption u/s. 10A of the Act claimed by the 

assessee. The assessee filed additional evidence on 02.03.2010 i.e. Form-

56F and few bank realization certificates before the CIT(A). Before the 

CIT(A), the Authorized Representative for the assessee took a plea that 

the Managing Director of the company Shri Arvindbhai Patel suffered a 

paralytic stroke and was under medical observation during the course of 

assessment proceedings. Further, the concerned official of the company 

was looking after its banking operations viz. Shri Rajesh suddenly fell 

unconscious while performing his duties in the premises of the assessee-

company. He was also admitted to the hospital and, therefore, he could 

not gather the relevant documents in time and as a result the assessee- 

company was unable to produce the same before the concerned 

Assessing Officer. The copies of medical certificate of Shri Arvind Patel 

and Shri Rajesh were produced before the CIT(A) and having considered 
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the same, the CIT(A) found merits in the additional evidence and 

accepted the same.  Subsequently, the same were sent to the Assessing 

Officer for his comments under Rule 46A.  The concerned Assessing 

Officer furnished the remand report vide letter dated 07.05.2010. A copy 

of the remand report was provided to the Authorized Representative of 

the assessee. The Authorized Representative furnished the comments on 

remand report vide letter dated 28.05.2010 and he had also furnished 

calculation of exempted amount and other amount as well. An amount of 

Rs.1,75,93,582/- was not received within the period of 6 months as 

stipulated in the Section. Further Rs.91,75,435/- on account of sales 

within zone, sales to EOU and sales 100% export were not received in 

time. Thus, the total amount of Rs.2,67,68,997/- was not received by the 

company within the statutory time limit as prescribed under the Act. 

Therefore, the deduction claimed by the assessee u/s. 10A of the Act was 

directed to be revised proportionately. Before the CIT(A), the Authorized 

Representative of the assessee furnished the working vide letter dated 

03.06.2010. As per the said working, on an amount of Rs.30,05,70,495/-, if 

the claim amount was Rs.5,82,65,233/-, then on Rs.2,67,68,997/- the 

proportionate disallowance came to Rs.51,89,138/-. Therefore, the said 

amount of Rs.51,89,138/- was directed to be deducted from the total 

amount of claim of Rs.5,82,65,233/-. Thus, allowable claim u/s. 10A of 

the Act was of Rs.5,30,76,095/-. Therefore, the claim u/s.10A of the 

assessee-company was rightly allowed to the extent of Rs.5,30,76,095/- 

and rest was rightly disallowed by the CIT(A).  No interference is called 

for and we uphold the order of the CIT(A) in this regard.  

 

4. Next issue is with regard to the disallowance of interest expenses 

of Rs.15,21,790/-.   The Assessing Officer observed that the assessee paid 

interest of Rs.68,94,829/- during the year under consideration as against 
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Rs.69,88,315/- in the last year.  The Assessing Officer further found that 

the assessee had given interest free loans and advances to various parties 

to the extent ofRs.1,26,80,993/-.  The Assessing Officer, without 

discussing the facts of the issue in details, relying on the decision in the 

case of CIT vs. Abishek Industries Ltd [2006] 156 Taxman 257 (P&H), 

disallowed the claim of interest expenses amounting to Rs.15,21,790/-.   

 

4.1 Matter was carried before the First Appellate Authority wherein 

various contentions were raised on behalf of the assessee and having 

considered the same, the CIT(A) deleted the disallowance in question, 

which has been opposed on behalf of the Revenue, inter alia, submitting 

that the CIT(A) has erred in allowing the claim of interest expenses of 

Rs.15,21,790/-. On the other hand, ld. Authorized Representative for the 

assessee supported the order of the CIT(A) and submitted that the 

assessee had sufficient surplus fund to advance loans without interest. 

He further submitted that the unsecured/secured loan amount on which 

interest has been paid was less than the fund available with the company  

in the form of share capital/reserve surplus.  The break-up of the same 

has been stated as under:- 
 

 Share Capital    Rs.10,30,45,000/- 
 Reserve Surplus   Rs. 9,63,57,283/- 
 Secured loans   Rs. 2,20,80,792/- 
 Share Application Money Rs. 2,17,75,000/- 
      ---------------------- 
   Total   Rs.24,32,58,075/- 
      ============ 
 

4.2 We find that that assessee has paid the interest on the borrowed 

fund and has also advanced loan but did not charge any interest on that 

because it was the business/commercial necessity to take and give the 

loan simultaneously for business purpose.  As the assessee was having 

fund more than the amount of advance given without interest, it did not 
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cause any adverse effect on the business prudence. Therefore, the 

disallowance made by the Assessing Officer was rightly deleted by the 

CIT(A) and these reasoned findings of the CIT(A) do not require any 

interference from our side. We uphold the same.  
  

5. Next issue is with regard to the disallowance of Miscellaneous 

Expenses of Rs.1 lakh.  The Assessing Officer has disallowed Rs.1 lakh 

out of total expenses of Rs.9,44,247/- on the ground of possibility of non-

business expenses.  
 

5.1 Matter was carried before the First Appellate Authority, wherein 

various contentions were raised by the assessee and having considered 

the same, the CIT(A) deleted the disallowance in question amounting to 

Rs.1 lakh.   Revenue has opposed the order of the CIT(A), inter alia, 

submitting that the CIT(A) erred in allowing the disallowance of Rs.1 

lakh made out of miscellaneous expenses and accordingly, the ld. 

Departmental Representative submitted that the order of the CIT(A) be 

set aside and that of Assessing Officer be restored.  On the other hand, ld. 

Authorized Representative supported the order of the CIT(A) and 

submitted that the expenses incurred by the assessee-company are 

wholly and exclusively in connection with the business of the assessee 

and there was no element of personal expenses. He further submitted 

that the said disallowance was made on ad-hoc basis and the order of the 

CIT(A) be upheld.  
 

5.2 We find that the Assessing Officer, without put forth any cogent 

reasons, has made the ad-hoc disallowance in question.  The Assessing 

Officer has also not recorded any specific reasons or evidences which can 

be categorized as that of personal nature; therefore, the CIT(A) has 

rightly directed the Assessing Officer to delete the disallowance in 
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question.  This reasoned finding of the CIT(A) needs no interference from 

our side.  We uphold the same.  
 

6. Next issue is with regard to the disallowance of depreciation on 

building amounting to Rs.3,37,157/-.  The Assessing Officer has 

disallowed the claim of depreciation amounting to Rs.3,37,157/- on 

building situated at A/8, Gandhinagar which was purchased on 

27.03.2007 by executing deed of conveyance.  The Assessing Officer 

noticed that the assessee has filed to furnish any evidences in support of 

its claim with regard to the depreciation except deed of conveyance and 

light bill. In liminie, the Assessing Officer disallowed claim of 

depreciation of the assessee. In appeal before the CIT(A), the same was 

allowed on the ground that the assessee was fully eligible for the claim of 

depreciation as the evidences like deed of conveyance and light bill 

produced by the assessee signifies that the assessee had infact used the 

building in the year under consideration.  The CIT(A) also observed that 

the when the building is ready and put to use by the assessee, there is no 

ground of disallowance.  These reasoning findings of the CIT(A) do not 

require any interference from our side; we uphold the same.  

 

7. Next issue is with regard to the disallowance u/s 41(1) amounting 

to Rs.13,34,951/-.  The Assessing Officer  in the assessment order has 

held that as the assessee has failed to explain why payments were not 

made to the eight parties in the subsequent years when purchases were 

booked long back, the said liabilities needs to be disallowed. The 

Assessing Officer did not find the explanation of the assessee tenable and 

disallowed the said amount u/s. 41(1) of the Act.   
 

7.1 Matter was carried before the First Appellate Authority and having 

considered the submissions of the assessee, the CIT(A) granted relief to 
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the assessee.  The order of the CIT(A) has been opposed by the Revenue, 

inter alia, submitting that the CIT(A) has erred in deleting the 

disallowance made u/s 41(1) of the Act, amounting to Rs.13,34,951/-.  On 

the other hand, ld. Authorized Representative supported the order of the 

CIT(A) and submitted that all the liabilities are still in existence and 

neither the assessee nor the creditors have written off the said liabilities 

from their respective books of accounts. He further contended that there 

are two conditions stipulated u/s. 41(1) of the Act which needs to be 

satisfied before disallowance u/s. 41(1) and therefore in the present case 

the provisions of the said section are not attracted. Moreover, before the 

CIT(A), the Authorized Representative for the assessee has produced 

confirmation of some of the parties in consideration of its claim.  

Agreeing to the contention of the assessee in this regard,  the CIT(A) was 

justified in deleting the addition in question.  For attracting provisions of 

sec. 41(1) of the Act, the liability of the assessee must have seized and 

there should not be any possibility of revival in future. The Assessing 

Officer though has held that sec. 41(1) of the Act was attracted but has 

failed to state any reasons for the same. Moreover when the 

confirmations of concerned parties were produced before the CIT(A), he 

rightly observed that liability is still in existence. Therefore, in view of the 

facts and circumstances of the case, the CIT(A) was justified in deleting 

the addition in question and we uphold the same.  

 

8. Next issue is with regard to the staff welfare expenses of 

Rs.1,12,368/-, vehicle expenses of Rs.1,53,970/- and travelling expenses 

of  Rs.13,05,162/-.  The Assessing Officer has disallowed the aforesaid 

expenses.  Before the CIT(A), the assessee vide its submissions dated 

15.04.2010 provided a detailed working of the fringe benefit tax paid by 

the assessee during the relevant previous year. The CIT(A), having 
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considered the same, held that the assessee had already paid fringe 

benefit tax on these expenses and they could not be brought to tax once 

again.  Thus, in our opinion, the CIT(A) has rightly deleted the 

disallowance made by the Assessing Officer on these counts as the 

assessee had already paid fringe benefit tax on these expenses.  These 

reasoned and factual findings of the CIT(A) need no interference from 

our side. We uphold the same.  
 
 

9. In the result, the appeal filed by the Revenue is dismissed. 
 
 

Order pronounced in the Court on 22nd March, 2016 at Ahmedabad. 
 
 

 
 

                   Sd/-                                                                Sd/- 
 

     Anil Chaturvedi                       Shailendra K. Yadav 
 (Accountant Member)                                  (Judicial Member) 
Ahmedabad;       Dated  22/03/2016                                               
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