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आदेश/O R D E R 

 
PER RAJPAL YADAV, JUDICIAL MEMBER:  

 
The Revenue is in appeal before us against the order of 

ld.Commissioner Income-Tax (Appeals)-II, Ahmedabad dated 17.5.2012 

passed for the Asstt.Year 2008-09.    

 

2. The appeal was presented by the Revenue in the Tribunal on 27.7.2012.  

Memo was issued to the assessee on 22.8.2012.  The appeal was listed for 

hearing on 20.9.2012.  The assessee has filed CO on 3.10.2012. 
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3. At the outset, a query was raised by the Bench as to applicability and 

maintainability of the appeal filed by the Revenue in view of recent CBDT 

Instruction No.21/2015 restricting the filling of the appeal by the Revenue 

where the tax effect is below Rs.10 lakhs.  The ld.DR did not dispute the same 

and submitted that the issue may be left to the AO to decide whether the tax 

effect is below Rs.10 lakhs as stipulated in the Instructions of the CBDT.   

 

4. We find that the appeal of the Revenue was presented on 27.7.2012.  

On 10.12.2015 the CBDT has issued Instructions bearing No. 21/2015 

prohibiting its subordinate authorities from filing of the appeal to the Tribunal 

against the order of the CIT(A) where the tax effect by virtue of the relief 

given by the CIT(A) is less than Rs.10 lakhs.  The instructions have been 

made applicable with retrospective effect, meaning thereby, these instructions 

are applicable on pending appeals also.  In the present case, impugned 

addition is of Rs.13,19,815/-, and therefore, tax effect on the impugned 

addition would be less than Rs.10 lakhs, and therefore, the present appeal of 

the Revenue deserves to be dismissed being treated to be filed in violation of 

CBDT Instructions.  Further, the case does not fall within the ambit of 

exceptions provided in the instructions.  It is further observed that since, while 

hearing the appeal, such factors could not be cross-verified,  therefore, in 

case, on re-verification at the end of the AO, it came to the notice that the tax 

effect is more or it falls within the ambit of exceptions provided in the 

Instruction, then the Department will be at liberty to approach the Tribunal for 

recall of this order.  Such application should be filed within four years of this 

order.  In view of the above, the appeal of the Revenue is dismissed.  

 

5. In the result, the appeal of the Revenue is dismissed.   
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6. In response to the notice of hearing, the assessee has filed written 

submissions, whereby, it has contended that appeal of the Revenue deserves 

to be dismissed on account of low tax effect.  We have already taken 

cognizance of this tax effect and dismissed the appeal of the Revenue being 

not tenable.   

 

7. As far as CO of the assessee is concerned, the assessee has filed an 

application for permission to raise additional ground of CO.  It has pleaded in 

the ground no.2 that the  ld.CIT(A) has erred in upholding the disallowance of 

Rs.2,99,507/- out of interest expenses on account of interest free advance 

given to M/s.Harihar Realtor and Navnidhi Dyg. & Ptg. Mills P.Ltd. in 

support of the application, the assessee has contended that due to inadvertence 

and clerical mistake, this ground could not be taken while filing CO.  

According to the assessee no fresh facts are required to be brought on the 

record.  The issue is going to affect its taxable income, and therefore, in view 

of the Hon’ble Supreme Court decision in the case of National Thermal 

Power Co. Ltd. Vs. CIT, 229 ITR 383 (SC), the assessee is entitled for raising 

any such issue.   

 

8. On due consideration of the explanation of the assessee, we admit the 

ground of appeal assessee sought to raise.  In ground no.1 in the CO the 

assessee has pleaded that the ld.CI(A) has erred in sustaining the disallowance 

of Rs.1,57,121/- under section 14A of the Income Tax Act, read with Rule 

8D(2)(iii) of the Income Tax Rules, 1962.  The ld.AO has made a 

disallowance of Rs.14,76,936/- under section 14A r.w.r 8D.   On appeal, the 

ld.CIT(A) has restricted the disallowance to Rs.1,57,121/- which is 0.5% of 

the average value of the investment.  The ld.CIT(A) has taken note of the 

details of loan as well as investment made by the assessee.  Considering all 

these facts, the ld.CIT(A) was of the view that the disallowance made as per 
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Rule 8D(2)(iii) was rightly made by the AO, and the assessee did not advance 

any arguments on this aspect.  In the written submissions filed before us also, 

the assessee has not raised any plea, therefore, the ground no.1 raised in the 

CO is rejected.   

 

9. As far as ground no.2 is concerned, the brief facts of the case are that 

during the course of assessment proceedings, the ld.AO has called for details 

for deposits, loans and advances given without charging any interest.  The 

assessee has contended that a similar disallowance was made in the 

Asstt.Year 2008-09 which was deleted by the ld.CIT(A).  The ld.AO has 

considered this contention of the assessee by observing as under: 

 
“6. The contention of the assessee considered but the same is not 
acceptable. The assessee simply relied its earlier case where Id CIT(A) 
deleted the addition but in this regard it is important to mention here that 
the ground has been challenged before Hon’ble ITAT. Further the 
assessee in his earlier year submission has quoted the decision of 
Hon'ble Supreme Court in the case of M/s.S.A. Builders (288 ITR 1), 
wherein, the Supreme Court has held that loans given for business 
expediency have to be taken for business purpose. As per the assessee, 
the decision lays down that the business expediency has to be 
understood from the point of view of business-man. However, this is not 
the ratio of the decision of the Hon'ble Supreme Court. Apex Court has 
laid down that no interest disallowance can be made in respect of 
advances given for business purpose. However, it does not state that all 
advances whatsoever will be considered to be given for business 
purpose. In the case before the Apex Court, the advances were to the 
subsidiary of the assessee whose profits were also taken into account 
for the consolidated profit of the assessee. In those facts, the Apex Court 
held that business purpose of the assessee is served by making these 
advances. Besides, the Apex Court has not ruled that each and every 
advance will be considered for business purpose and make any enquiry 
in respect of the same. In this case, the assessee was asked to state the 
business purpose also lead evidence in this regard. The assessee did 
not state any business purpose in respect of all advances. The assessee 
has also not led any evidence to prove how the business purpose of the 
assessee is served by these advances. 

 
6.1 The assessee only says that it serves its business purpose without 
specifying how the business purpose is served. Hence, it is clear from 
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the above discussion that the assessee has failed to prove the business 
purpose in respect of these advances. 

 
6.2 The assessee was also asked to give evidence in the form of bank 
books and bank statements of the relevant period to prove that interest 
bearing funds have not been used for making these advances. The 
assessee has not furnished the bank book and the bank statement. It 
has given a general calculation in respect of its share capital and 
reserves of and has stated that it has more interest free funds than it has 
given. The assessee has also stated in his earlier year submission that it 
has generated cash profits which is sufficient to cover up the above 
loans and advances. As per the assessee, in this situation, the 
disallowance cannot be made in respect of interest on borrowed funds 
as per law laid down in following case laws: 

 
-    CIT Vs. Radico Khaitan Ltd. (274 ITR 354) (All) 
-    CIT Vs. Hotel Savera (239 ITR 795) (Mad) 

 
In the case of Radico Khaitan, the High Court decided the matter on the 
findings recorded by the Tribunal that the assessee company has 
sufficient funds other than the borrowed money for giving the amount in 
question as loan to its sister concern. In the case of 'era Hotels, the 
decision was given on the facts that money borrowed was advanced to 
Savera Hotels free of interest. 

 

6.3     Hence, in both the cases, the facts were different from that of the 
assessee. In the case of assessee, assessee has given interest free 
loans.   The assessee has been specifically asked to prove with the help 
of Bank Book and Bank Statements, the source of these advances made 
for non-business purposes. The assessee has chosen to give only a 
general reply instead of specifically pointing out how the advances were 
not made from interest bearing funds. 

 
6.4     After seeing the interest expenditure in relation to loans taken by 
the assessee, rate of interest of 12% appears to be more reasonable. 

 
As per this working, the assessee would have incurred interest of 

Rs.2,99,507/-more than what it has received if the entire interest free or 
low interest bearing advances were given out of interest bearing funds. 
Hence, interest of Rs.2,99,507/- is disallowed on account of interest free 
advances given for non-business purpose from interest bearing funds.” 

 

10. In the written submissions, the assessee has pleaded that the loans were 

advanced in earlier years.  This year, it is the opening balance.  In other 

words, it is the brought forward of loans which were given in earlier years.  
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The interest disallowed in earlier years for the loans given to M/s.Harihar 

Realtor and Navnidhi Dyg. & Ptg. Mills P.Ltd., were deleted by the CIT(A).  

This order of the ld.CIT(A) was upheld by the ITAT in ITA 

No.126/Ahd/2012.  The assessee has placed on record copy of the CIT(A)’s 

order as well as ITAT’s order.  On page nos.41 to 44 of the paper book, the 

assessee has placed on record the copy of the ledger of M/s.Harihar Realtor 

and Navnidhi Dyg. & Ptg. Mills P.Ltd.   

 

11. On due considerations of the facts and circumstances, we find that in 

the Asstt.Year 2008-09, the assessee has granted loan of Rs.4,15,31,402/- to 

eight parties which includes M/s.Harihar Realtor and Navnidhi Dyg. & Ptg. 

Mills P.Ltd.  To M/s.Harihar Realtor, it has advanced a sum of Rs.17 lacs and 

to Navnidhi Dyg. & Ptg. Mills P.Ltd. Rs.20 lacs.  The Tribunal upheld the 

deletion of interest on the ground that the assessee has interest free funds in 

the form of share capital of Rs.4,78,86,000/- and reserve and surplus fund 

amounting to Rs.2,45,98,894/-.  According to the Tribunal these two interest 

free amounts can take care of the interest free advance, and therefore, no 

disallowance out of the interest expenses ought to be made.  A perusal of the 

ledger account of these two companies viz. M/s.Harihar Realtor and Navnidhi 

Dyg. & Ptg. Mills P.Ltd. had revealed that in this year the opening balance of 

loan advance to these parties is of Rs.20 lacs Rs.17 lacs.  No new funds have 

been advanced by the assessee to these parties.  Once it was accepted upto the 

level of the Tribunal that the interest bearing funds were not used while 

making advances to these parties, then, no interest expenses can be 

disallowed.  In view of the above discussion, we allow the second ground 

raised by the assessee in the CO.   
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12. In the result, the appeal of the Revenue is dismissed, whereas, the 

cross-objection, which was filed by the assessee before the withdrawal of the 

appeal of the Revenue, in view of the CBDT Circular, is partly allowed. 

 

Order pronounced in the Court on 10
th

 March, 2016 at Ahmedabad.   

 

 

  Sd/-         Sd/- 

(MANISH BORAD) 

ACCOUNTANT MEMBER 

        (RAJPAL YADAV) 

     JUDICIAL MEMBER 

 

  




