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vkns'k@ ORDER 

 

PER BHAGCHAND, AM 

 

The assessee  has filed an appeal against the order of the ld. 

CIT(A), Ajmer   dated 14-10-2011 for the assessment year 2007-08 

raising therein following grounds:- 

(1) (a) On the facts and in the circumstances of the 

case the authority below were not justified in not allowing 

legitimate depreciation aggregating Rs. 4,31,432/- as under:- 

 
Building on w.d.v.   Rs. 1778877/- @ Rs. 177888/- 

Plant and Machinery on w.d.v.    Rs. 1690296 @ Rs. 253544/- 
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. 

(b) On the facts and in the circumstances of the 

case the authority below were not justified in holding 

that appellant did not own plant and machinery and 

building and not used for the purpose of business and 

as such claimed wrong depreciation thereon without 

bringing positive material evidence on record. 

 

© On the facts and in the circumstances of the 

case the AO was not justified in disallowing 

mandatory depreciation without affording proper 

opportunity to the appellant to justify the ownership 

and use of plant and machinery and building 

 

(2) On the facts and in the circumstances of the case, the 

ld. CIT(A) was not justified in sustaining addition of Rs. 

1,50,000/- on account of  house hold expenses of the 

appellant which was made purely on conjecture, surmise and 

estimation 

 

2.1 Brief facts of the case are the assessee filed the return of income on 

30-07-2007 declaring total income of Rs. 1,27,460/-. The return was 

processed u/s 143(1) of the act on 10-03-2008 and first notice u/s 143(2) 

was issued by the AO on 11-09-2008 and thus the AO completed the 

assessment u/s 143(2) on 30-12-2009. The AO observed that a claimed 

depreciation of Rs. 2,53,544/- on machinery and Rs. 1,77,888/- on 

building. The AO made detailed verification in this regard. He observed 

that purchase of machinery of Rs. 13.60 lacs  was shown from M/s. 

Umesh Machinery of Daman. The AO made enquiry from this party and 
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it was confirmed by them that machinery of Rs. 13.60 lacs was sold by 

them to the assessee on 5-03-2003 but no amount for the same had been 

received by them till date. The AO observed that similarly purchases of 

machinery of Rs. 26,62,816/- was shown from M/s. Payal Enterprises of 

Ahemdabad. The AO made enquiry and found that no such concern 

existed at the address given in Ahemdabad. The letter sent by the AO at 

the address given by the assessee  was returned with the postal remarks 

‘’Not known’’. The AO further observed that the assessee had shown 

purchases of cement and iron from Shreenath Enterprises of Baroda. This 

party was also not found in existence at the given address. The AO thus 

concluded that the assessee has not made any purchases from these three 

parties and only arranged bills for claiming bogus depreciation. These 

facts were brought to the notice of the assessee by the AO vide his letter 

dated 17-12-2009. The assessee vide his reply letter dated 24-12-2009 

argued that enquiry had been made behind the back of the assessee and 

therefore, the same is not acceptable. However, no details were furnished 

by the assessee to prove the genuineness of the purchases made from 

these three parties and finally the AO disallowed depreciation of            

Rs. 4,31,132/- and added the same to income of the assessee. 
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2.2 Being aggrieved, the assessee carried the matter before the ld. 

CIT(A) who has confirmed the action of the AO by observing as under:- 

5.4 Arguments of the appellant have been carefully considered, but 

the same is not acceptable. For claim of depreciation, ownership of asset by 

appellant and its use for business during the year have to be established. In 

this case even the ownership of asset has not been established by appellant. In 

view of detailed enquiry made by AO as mentioned above, onus was on 

appellant to prove that machinery was purchased by her and the same was 

used for business. Similarly purchase of material for building was to be 

established by appellant. From the assessment order it is found that appellant 

failed to establish genuineness of expenditure either for machinery or for the 

building. The fact that investment pertains to earlier years is not relevant. 

Moreover the AO has not disallowed the entire investment but only disallowed 

depreciation claimed during the relevant year. The claim of appellant that 

enquiry was made behind her back is also not factually correct because result 

of enquiry was communicated to the appellant by AO. The AO not only issued 

letter to the appellant, but also sent summons u/s 131 at the Beawar and 

Jalgaon address of appellant. The appellant failed to make compliance in 

response to summons before AO. Therefore her claim that no proper 

opportunity was given by AO is absurd, to say the least.  

5.5  In view of detailed discussion made by AO in the assessment order, it 

can be reasonably concluded that no investment in plant, machinery or 

building was made by appellant. Only bills were arranged from various 

parties, to whom no payments were made for the same. On the basis of these 

bogus bills, appellant claimed depreciation of Rs. 4,31,432 which has been 

rightly disallowed by AO, because even the existence of such assets has not 

been established by the appellant. Addition of Rs. 4,31,432 is in order and the 

same is confirmed. Ground No. 4 is thus dismissed.” 

 

2.3 Now the assessee is before me against the order of the ld. CIT(A) 

and the ld. AR of the assessee prayed that the amount of Rs. 4,31,432/- 

disallowed by the AO and confirmed by the ld. CIT(A) may kindly be 

deleted. The ld. AR of the assessee also prayed that the additional 

evidences raised before the Bench may kindly be considered for disposal 
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of the issue. The assessee has also filed the written submission to this 

effect. 

2.4 I have heard the rival contentions and perused the materials 

available on record. I find that in the interest of justice, the application 

filed by the assessee under rule 29 of ITAT Rules, 1963 as to additional 

evidence should be taken into consideration for deciding the appeal first. 

In the application dated 15-09-2014, the assessee filed the additional 

evidences for consideration and admission of the same as under. 

(1) Copy of site plan of industrial building of Aggressive 

Polyweave situated at Plot No. 5, Gate No. 123, Maniyar Estate, 

Jalgaon measuring 920.74 Sq. Mtr   

 

(2) Copy of registration as small scale industries issued by 

District Centre, Jalgaon dated 4-12-2000. 

 

(3) Copy of consent certificate from Maharashtra Pollution 

Control Board, Jalgaon regarding manufacturing of P.P. Woven 

Mats. 

 

 (4) Copy of lease agreement of land dated 22-09-2000 

 (5) Copy of agreement with Maniyar Plast Ltd. Jalgaon for 

providing electric power to the Aggressive Polyweave, Jalgaon 

 

(6) Copy of assessment order dated 14-09-2006 for the period 

from 01-04-2003 to 31-03-2004 passed by Sales Tax Officer, 

Jalgaon 
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From the perusal of the evidences already available on record,  I find that 

looking to the  controversy involved in the present case, there appears no 

necessity to admit and consider these evidences in as much as in my view 

the evidences already available are sufficient to dispose off the concerned 

grounds of appeal. Accordingly, I am not inclined to admit  the additional 

evidences filed by the assessee and hence, the application filed by the 

assessee u/r 29 of Income-tax Rules is  rejected.  

2.5 It is further observed from the record that the basic contention of 

the authorities below while disallowing the claim of depreciation in the 

present case has been that the assessee has not actually made any 

investment and only bogus bills were obtained and have been shown in 

the balance sheet. Therefore, the claim of the depreciation of 

Rs.4,31,432/- on Building, Plant & Machinery as shown in the balance 

sheet for the year ending 31.03.2007 placed at pages 47 of the paper book 

filed by the assessee, is not the real investment and therefore, the 

deprecation so claimed was disallowed. However, I find that the assessee 

disclosed job receipts on account of manufacturing of plastic granules of 

Rs.6,51,000/-, as appearing in the Trading A/c. Copy placed at assessee’s 

paper book page 46. The AO  however, rejected the books of account 

produced in support of such receipts and feeling dissatisfied also made 
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trading addition of Rs.2,00,000/-. In the first appeal, the CIT(A) discussed 

the issue at page 4  para 4.2 and observed as under:- 

“4.2  As intimated by the appellant, during the year only job work 

was carried out and total job work receipts of Rs. 6,51,000 were 

declared. No purchases or sale were made during the year and 

opening stock of plastic of 30422 kg was also declared as closing 

stock. In such a situation observation of AO that no stock register 

was produced for verification is not relevant. AO did not make any 

independent enquiry to prove that job work receipts declared by 

appellant are not correct. No specific defects have been pointed out 

in the books of accounts of appellant. Therefore there is no 

justification for rejection of books of accounts by invoking the 

provisions of Sec. 145. Addition of Rs. 2,00,000 is also without any 

basis and the same is directed to be deleted. Ground No. 2 and 3 

are thus allowed.”   

 

It is noted that the above finding recorded by the CIT(A) has become 

final in absence of any further challenge by the Revenue. Thus, on one 

hand, the Revenue accepted the findings of the CIT(A) whereby he has 

already quashed the invoking of Sec.145 accepting the books of account. 

However, the Revenue is disbelieving the balance sheet prepared for the 

subjected year based on the same  books of account by doubting the 

investment made in the Building, Plant & Machinery as shown by the 

assessee at Rs.24,40,162/- & Rs.37,56,214/- respectively. The AO cannot 

be permitted to have two different yardsticks i.e. while dealing with the 

Trading Addition accepting the books of account however, while dealing 
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with the claim of depreciation, disbelieving the same sets of account. 

Since the income generated from the  use of those  assets under dispute 

has been assessed by the AO, there is no reason now to doubt the very 

existence and the user of the assets. In this view of the matter, the 

subjected assets are not only owned, possessed but were also used by the 

assessee so as to allow him the statutory allowance u/s 32 of the Act. It is 

further noted from the  perusal of Trading and Profit & Loss account for 

this year placed at pages at page 46 of the paper book which  clearly 

shows that the assessee also made payment of electricity charges totaling 

to Rs.94,675/-, out of which Rs.81,375/- was paid to M/s Maniyar Plast 

Ltd.  whereas Rs.13,310/- were paid to Maharastra Electricity Board. 

Copies of electricity bill and debit notes are available in the assessee’s 

paper book at Pages 112 to 117. Similarly wages of Rs.22,270/- was also 

paid this year in connection with the job work done by the assessee and 

the supporting vouchers were submitted which are placed on record. It is 

observed that the assessee also submitted copies of all the bills and 

vouchers of the Plant & Machinery and of the Building material etc. 

together with the copies of the transport receipts before the authorities 

below which are available in the assessee’s paper book from pages 52 to 

95. It is noticed that the first balance sheet was drawn by the assessee in 
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A.Y.2004-05 when it came in production and thereafter the balance sheet 

for A.Y.2005-06 & 2006-07 were also prepared which included the cost 

of the Building and Plant & Machinery and the claim of depreciation in 

those years. Considering the materials and the documents available on 

record, it appears that nobody visited the site where the factory of the 

assessee was situated which indicates that the AO merely proceeded on 

suspicion. He failed to bring contrary evidence on record. It is also noted 

that after a lapse of a considerable period and after the installation and the 

commencement of production, the AO made enquiry in the subjected year 

and merely proceeding on suspicion, disallowed the claim of depreciation 

made by the assessee. I am therefore, of a considered view that the claim 

of the depreciation disallowed by the AO and confirmed by ld. CIT(A) is  

without any basis and deserves to be deleted. In view of the facts and 

circumstances of the case, the order of the ld. CIT(A) is reversed on this 

issue. The claim of depreciation of Rs.4,31,432/- is accordingly allowed 

and thus the ground of appeal No. 1 of the assessee on this issue is 

allowed. 

3.1 As regards ground No. 2 of the assessee, the AO required the 

assessee vide order sheet entry dated 12-05-2009 to submit the details of 

the expenses of quantum of household expenses of her own and her 
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husband as well as the details of the schooling children. The same was 

provided by the assessee vide letter dated 02-06-2009 indicating that the 

assessee has family consisting of self, her hushabnd Shri Yogesh 

Malpani, her son Shri Harshit Malpani and her daughter Miss. Khushbu 

Malpani. She submitted to the AO that her husband has made withdrawal 

of Rs. 60,000/- for house hold expenses and she has made withdrawal of 

Rs. 5,000/- totaling to Rs. 65,000/-. The assessee has submitted that she 

had spent money amounting to Rs. 7,96,324/ -on the marriage  of her 

daughter Miss. Khushbu Malpani during the period under consideration 

and this amount was withdrawn from the account of M/s. Krishangopal 

and Shrigopal & Company. The AO observed that the assessee submitted 

the copy of the account of Kumari Khushbu Malpani but it is not known 

whether the amount withdrawn from that company on the marriage of 

Kumar Khushbu Malpani was used and no details were produced. The 

AO observed that the son of the assessee is doing CA whose details of the 

expenses were not submitted but informed that Rs. 7500/- is deposited for 

Registration in the Institute at New Delhi. The AO observed that it was 

informed that the expenses incurred amounting to Rs. 7,96,342/- were 

incurred by the daughter herself in her marriage. The AO observed from   

the  argument of the assessee that the expenses is incurred by the daughter 
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which is not acceptable as in the marriage the expenses are borne by the 

parents. The AO observed that  looking to the standard and size of the 

family  and education of the children, the expenses shown  Rs. 5,000/-is 

not acceptable. Hence, the AO issued the summon u/s 131 of the Act 

which was not complied with by the assessee and the assessee did not 

submit the complete details of marriage expenses and the household 

expenses from which the AO could deduce the actual expenses incurred 

by the assessee. In this view of the matter, the AO came to the conclusion 

that assessee has incurred expenses on house hold and marriage of  

daughter at Rs. 1.50 lacs which was added to the  income of the assessee. 

3.2 Being aggrieved, the assessee carried the matter before the ld. 

CIT(A) who has confirmed the addition of Rs. 1.50 lacs made by the AO  

by observing as under:- 

6.3 Argument of the appellant is not acceptable. From the 

perusal of records it is found that  Shri Yogesh Malpani husband of 

paid LIC premium of Rs. 38,251/- during the year. He has business 

interest in various concerns such as Maniyar Plant, Ganesh 

Traders, Malpani Bros, and Shanti Jewellers. The appellant belongs 

to respectable middle class family maintaining car and other 

amenities. In such a situation, the total drawings of Rs. 65,000/- for 

the entire year are grossly inadequate. Similarly, the explanation 

that no expenses were incurred on marriages of daughter by the 

parents and only amount lying in her credit was utilized for the 

same is not acceptable. Addition of Rs. 1,50,000/- is reasonable 

and the same is confirmed. Ground No. 5 is thus dismissed.  
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3.3 The ld. AR of the assessee submitted that looking to the size of the 

family house hold expenses of Rs. 65,000/- was reasonable. Her son is 

doing CA course and  getting stipend of Rs. 750/- per month. All family 

members live in their Mama’s house. Hence electricity, water, rent etc. 

are not payable by her. The  AO has not brought on record any expenses 

which was incurred and not shown by her. It cannot be said that house 

hold expenses and marriage expenses are not sufficient. It is known that 

apparent is to be taken as real unless proved otherwise. The addition was 

made solely on presumption, surmises and estimation without giving 

property opportunity. On this basis, no addition can be sustained. It is 

prayed that estimation addition of Rs. 1.50 lacs may kindly be deleted. 

3.4 The ld. DR relied on the orders of the authorities below. 

3.5 We have heard the rival contentions and perused the materials 

available on record. We find from the record that the assessee has not 

been able to substantiate the house hold expenses and marriage expenses 

of the daughter to the satisfaction of the lower authorities. In this view of 

the matter, we find no reason to interfere with the order of the ld. CIT(A) 

which is sustained. Thus Ground No. 2 of the assessee is dismissed. 

4.1 The Ground No. 3 of the assessee is general in nature which needs 

no adjudication.  
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5.0 In the result, the appeal of the assessee is partly allowed  

   Order pronounced in the open court on      27 /06/2016 

                             

               Sd/- 
           ¼HkkxpUn½  
        (Bhagchand)  

        ys[kk lnL;@Accountant Member 
    
Tk;iqj@Jaipur   

fnukad@Dated:-                        27/06/ 2016 

 

*Mishra 

vkns'k dh izfrfyfi vxzsf"kr@Copy of the order forwarded to: 

1. vihykFkhZ@The Appellant- Smt.Bina Malapani, Beawar             

2. izR;FkhZ@ The Respondent- The ITO, Ward- 2, Beawar        

3. vk;dj vk;qDr¼vihy½@ CIT(A). 

4. vk;dj vk;qDr@ CIT,  

5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur 

6. xkMZ QkbZy@ Guard File (ITA No. 1090/JP/2011) 

        vkns'kkuqlkj@ By order, 

 

 

        lgk;d iathdkj@ Assistant. Registrar 

 




