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IN THE INCOME TAX APPELLATE TRIBUNAL, 

KOLKATA ‘B(SMC)’ BENCH, KOLKATA 

 

Before Shri P.M. Jagtap, Accountant Member  
 

I .T.A.   No. 253 /KOL/ 2016 

Assessment Year:  2000-2001 

Emcee Pharmaceuticals  Pvt.  Limited, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Appellant 

DA-201, Ground Floor,  

Sector-1,  Salt  Lake City,  

Kolkata-700 064 

 [PAN :  AAACE 5456 F] 

  
-Vs.-  

 

Assistant Commissioner of  Income Tax, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Respondent 

Circle-11,  Kolkata,  

Aayakar Bhawan,  

P-7,  Chowringhee Square,  

Kolkata-700 069 

 

    

Appearances by: 
Shri  Sanjay Bhattacharya, FCA, for the assessee 

Md. Ghayas Uddin, JCIT, Sr.  D.R. ,  for  the  Department  

 
Date of  concluding the hearing  :  May 09,  2016 

Date of  pronouncing the order :  June 17,  2016 

 

O R D E R  

 

This appeal fi led by the assessee is  directed against the order of ld.  

Commissioner of Income Tax (Appeals)-9,  Kolkata dated 18.12.2015 for 

the assessment year 2000-01 and the grounds raised therein read as  

under:-  

“1. That the Commissioner of  Income-tax (Appeals) was wrong 

in dismissing the appellant's Appeal  f i led against the 

Assessing Officer's action in rejecting the appellant's Petition 

u/s 154.   

 

2 .  That  without prejudice to  the contention raised in Ground 

No. 1 above,  the Commissioner of  Income-tax (Appeals) failed 

to appreciate that fol lowing the Hon'ble Income-tax Appellate 

Tribunal's Order for the appellant's own case for the 

Assessment Year 2008-09, the sum of Rs .15,24,925/- being the 

Assistance received by the appellant from the Government of  

West Bengal  under the West Bengal  Industrial  Promotion 

(Assistance to Industrial  Unit) Scheme, 1994, should have 
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been reduced from the appellant's  assessed income for the 

Assessment  Year 2000-01”.   

 

 

2.  The assessee in the present case is a Company, which is engaged in  

the business of manufacturing of pharmaceutical products.  It  received 

financial  assistance under the West Bengal Government Industrial  

Promotion (Assistance to Industrial Unit) Scheme, 1994 since assessment 

year 1995-96. In the returns of income filed for A.Ys.  1995-96 to 1997-98, 

the amount of such financial  assistance was not offered to tax by the 

assessee and the said returns were accepted by the Assessing Officer 

under section 143(1).  The return of income filed by the assessee for A.Y.  

1998-99, however,  was selected for scrutiny and in the assessment 

completed under section 143(3) for the said year,  the assessee’s claim for 

exemption of the financial assistance received under the Scheme being a 

capital  receipt was disallowed by the Assessing Officer.  Keeping in view 

the said stand taken by the Assessing Officer in A.Y.  1998-99, the 

assessee-company offered to tax the financial assistance received under 

the Scheme in the return of income fi led for the year under consideration, 

i .e.  A.Y.  2000-01. Thereafter,  the appeal fi led by the assessee disputing 

the addition made by the Assessing Officer and confirmed by the ld.  

CIT(Appeals) on account of financial assistance received under the 

Scheme in A.Y.  1998-99 came to be disposed of by the Tribunal vide its  

order dated 21.02.2015 passed in ITA No. 1941/KOL/2004 accepting the 

claim of the assessee that the amount of financial assistance received 

under the relevant Scheme was exempt from tax being a capital receipt.  

On receipt of the said order,  a petition under section 154 was filed by the 

assessee before the Assessing Officer contending that there was a mistake 

in the assessment made for the year under consideration in bringing to 

tax the amount of financial assistance,  which was a capital receipt and the 

same being apparent from record should be rectified.  The assessee also 

moved an application under section 264 to the concerned ld.  CIT seeking 

the same relief.  The ld.  CIT did not allow the relief  as sought by the 

assessee but directed the Assessing Officer to dispose of the application 
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filed by the assessee for rectification under section 154, which was sti ll  

pending at the relevant time. Accordingly,  the Assessing Officer disposed 

of the application filed by the assessee under section 154 and dismissed 

the same by holding that since the issue under consideration as to 

whether the amount of financial assistance in question is  a revenue or 

capital receipt was debatable and the Department had fi led an appeal 

before the Hon’ble High Court against the order passed by the Tribunal 

for A.Y.  1998-99, the relief sought by the assessee by way of petition for 

rectification was beyond the scope of section 154.  

 

3.  Against the order passed by the Assessing Officer under section 

154, an appeal was preferred by the assessee before the ld.  CIT(Appeals) 

and after considering the submissions made by the assessee and perusing 

the relevant material available on record, the ld.  CIT(Appeals) dismissed 

the said appeal and upheld the order passed by the Assessing Officer 

under section 154 for the following reasons given in paragraph no. 4 of 

his impugned order:-  

“4.  It  is  seen that the appellant is  in receipt of  f inancial  

assistance under West  Bengal  Government Industrial  Promotion 

(Assistance to Industrial  Unit) Scheme 1994 since AY 1995-96.  

For AY 1995-96 to 1997- 98, this receipt  was not offered for 

tax.  For AY 98-99, the AO added this receipt as revenue receipt  

which was confirmed by CIT(A).  The Hon'ble ITAT vide order 

dated 21/02/2005, al lowed the appeal  of  the appellant.  In the  

intermittent time,  the appellant f i led returns under advice to  

pay taxes on disputed items as a measure of  abundant f inancial  

prudence.  The appellant made an application uls 264 to CIT 

who directed the AO to pass appropriate order within two 

weeks.  The AO in the order u/s 154 dated 19/09/2006 for AY 

2000-01 has held that "since the issue under consideration is  

debatable as to whether it  i s  a revenue on capital  receipt ,  the 

Department has f i led appeal  before the Hon'ble High Court".  

The AO has held that  "since your petition as beyond the scope 

of  section 154, no rectif ication u/s 154 is possible.  Your 

rectif ication petition is  disposed off  accordingly ."  This appeal  

is  against the order u/s 154 dated 19/09/2006 for AY 2000-01. 

However,  in the grounds of  appeal  and statement of  facts ,  the 

AYs mentioned are 2000-01 and 2001-02. There is  no mistake in 

the order u/s 154 dated 19/09/2006 for AY 2000-01 as a 

debatable issue cannot be decided u/s 154. The appeal  is  

dismissed”.  
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Aggrieved by the order of the ld.  CIT(Appeals),  the assessee has preferred 

this appeal before the Tribunal.  

 

4.  The ld.  counsel for the assessee,  at the outset,  submitted that a 

similar issue relating to the exemption of the amount of financial  

assistance received under the Scheme from tax being a capital receipt has 

since been decided by the Hon’ble Calcutta High Court in the case of CIT –

vs.- Rasoi Limited (ITA No. 258 of 2001 dated 19 t h  May, 2011).  He 

contended that the assessment made by the Assessing Officer bringing to 

tax the amount of f inancial assistance received under the Scheme in the 

hands of the assessee for the year under consideration, i .e.  A.Y.  2000-01 

thus is contrary to the decision of the Hon’ble Jurisdictional High Court 

rendered subsequently and there is a mistake in the assessment made by 

the Assessing Officer,  which is  rectifiable under section 154. In support of 

this contention, he relied on the decision of the Hon’ble Gujarat High 

Court in the case of Suhrid Geigy Limited –vs.- CIT reported in 237 ITR 

834 and the Hon’ble Supreme Court in the case of ACIT –vs.- Saurashtra  

Kutch Stock Exchange Limited reported in 305 ITR 227, wherein it  was 

held that i f the point is covered by a decision of the jurisdictional High 

Court rendered prior or even subsequent to the relevant order,  it  could 

be said to be a mistake apparent from the record. When it was brought to 

his notice that the claim for exemption on account of the amount of 

financial  assistance in question was not even made by the assessee in the 

return of income fi led for the year under consideration, the ld.  counsel 

for the assessee relied on the decision of the Hon’ble Supreme Court in 

the case of Jute Corporation of India Limited –vs.- CIT reported in 187 

ITR 688 and National Thermal Power Co. Limited –vs.- CIT reported in 

229 ITR 383, wherein it  was held that the new claim made by the assessee 

by way of additional ground, which was not made before the Assessing 

Officer could be entertained by the appellate authority.  

 

5.  The ld.  D.R. ,  on the other hand, strongly supported the impugned 

order of the ld.  CIT(Appeals) upholding the order passed by the Assessing 
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Officer under section 154 rejecting the claim of the assessee for 

rectification on the issue under consideration. He contended that facts 

involved in the case of Rasoi Company Limited (supra) decided by the 

Hon’ble Calcutta High Court are different from the facts of the assessee’s 

case and it ,  therefore,  cannot be said that the issue under consideration 

relating to the assessee’s claim for exemption on account of the financial  

assistance received under the Scheme is covered in favour of the assessee 

by the decision rendered by the Hon’ble Jurisdictional High Court in the 

said case.  He contended that the said issue is stil l  debatable and the 

same, therefore,  is  beyond the scope of rectification permissible under 

section 154. He also contended that the claim for the said exemption was 

not made by the assessee-company itself in the return of income fi led for 

the year under consideration and in the absence of such claim, it  cannot 

be said that there was a mistake on the part  of the Assessing Officer in 

not allowing such claim and the question of rectification under section 

154 does not arise.  

 

6.  I have considered the rival submissions and also perused the 

relevant material available on record. It  is observed that in the return of 

income filed for the year under consideration, the amount of financial  

assistance in question received under the Scheme was offered to tax by 

the assesese and there was no claim made by the assessee for exemption 

of the said amount being capital receipt either in the return of income or 

even during the course of assessment proceedings.  The claim for such 

exemption was made by the assessee for the first time only by way of 

application fi led for rectification under section 154. No doubt,  the 

assessee can make such new claim during the course of appellate 

proceedings,  which are extension of the assessment proceedings as held 

by the Hon’ble Supreme Court in the case of Jute Corporation of India 

Limited (supra) and National Thermal Power Co. Limited (supra).  But this 

proposition cannot be extended and applied to the rectification 

proceedings under section 154, the scope of which is limited to rectify 

the mistakes,  which are apparent from the record. In the present case,  
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when the claim for exemption of the amount of financial assistance in 

question was not made at all  by the assessee either in the return of 

income or even during the course of assessment proceedings,  it  cannot be 

said that there was any mistake on the part of the Assessing Officer in not 

allowing such exemption, which is apparent from record that can be 

rectified under section 154. The ratio of the decision of the Hon’ble 

Gujarat High Court in the case of Suhrid Geigy Limited (supra) and that of 

the Hon’ble Supreme Court in the case of ACIT –vs.- Saurashtra Kutch 

Stock Exchange Limited(supra) also cannot be any help to the assessee as 

in the absence of any claim made by the assessee for exemption before 

the Assessing Officer,  there was no occasion for the Assessing Officer to 

express any view on such claim and the question that such view being 

contrary to the decision of the Hon’ble Jurisdictional High Court rendered 

subsequently giving rise to the mistake apparent from the record would 

not arise.  As such considering all the facts of the cases,  I am of the view 

that the application filed by the assessee under section 154 seeking 

rectification on the issue under consideration had no merit and the ld.  

CIT(Appeals) was fully justified in upholding the order passed by the 

Assessing Officer under section 154 rejecting the said application. The 

impugned order of the ld.  CIT(Appeals) is,  therefore,  upheld and this 

appeal filed by the assessee is dismissed.  

 

7. In the result , the appeal of the assessee is dismissed.   

Order pronounced in the open Court on June 17, 2016.   

   

      Sd/- 

     (P.M. Jagtap) 

          Accountant Member 

    Kolkata, the 17 t h  day of June, 2016 
 

 

Copies to  :  (1)   M/s.  Emcee Pharmaceuticals Pvt.  Limited,  

DA-201, Ground Floor,  

Sector-1,  Salt  Lake City,  

Kolkata-700 064 
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(2)  Assistant Commissioner of  Income Tax,  

Circle-11,  Kolkata,  

Aayakar Bhawan,  

P-7,  Chowringhee Square,  

Kolkata-700 069  

 

 

(3)  Commissioner of Income Tax (Appeals)-9, Kolkata  

  (4)      Commissioner of  Income Tax-      ,    

  (5)  The Departmental  Representative  

  (6)  Guard File  

                                                                           By order  

                      

 

        Assistant Registrar,  

Income Tax Appellate Tribunal,  

Kolkata Benches,  Kolkata 
Laha/Sr. P.S. 




