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O R D E R 

 
PER Manish Borad, Accountant Member. 

 

 This appeal of assessee is directed against the order of ld. 

CIT(A)-II, Baroda, dated 03.04.2012 in appeal No.CAB/II-299/09-10 

passed against order u/s 143(3) of the IT Act, 1961 (in short the Act) 

for Asst. Year 2007-08 on 30.12.2009 by ITO, Wd-2(2), Baroda.  

 
2. Briefly stated facts of the case as culled out from the records 

are that Smt. Madhuben N. Shah filed her return of income for Asst. 

Year 2007-08 on 31.10.2007 declaring total income at Rs.4,54,980/-. 
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The case was selected for scrutiny assessment and notice u/s 143(2) 

of the Act was issued on 26.9.2008 followed by notice u/s 142(1) of 

the Act on 9.6.2009. Various information were called for. Necessary 

documents including books of account, bills & vouchers and financial 

statement were produced. Ld. Assessing Officer completed the 

assessment on 30.12.2009 after making various additions totaling  

Rs.7,65,735/- and assessed the income at Rs.12,20,720/-. Part relief 

was given by ld. CIT(A) in the appeal filed by assessee against the 

order u/s 143(3) of ld. Assessing Officer.  

 

3.   Aggrieved, assessee went in appeal before the Tribunal. 

Pursuant thereto, the assessee expired on 20th July, 2013. Due to 

this reason none appeared on few occasions on the dates fixed for 

hearing and the appeal was dismissed on 13th August, 2015 for non-

prosecution. Thereafter, Mr. Ailesh Narendra Shah, son and legal heir 

of the assessee Madhuben N. Shah filed Miscellaneous Application 

for restoration of the appeal and the same was allowed on 7.3.2016 

and the appeal was restored. 

 

4. Following grounds of appeal have been raised in the appeal 

before the Tribunal :-  

   
1. Hon. CIT(A) has erred in law and facts in confirming the 

disallowance of actual bank interest of Rs.1,32,497/- borne by 
the assessee. 
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2. Hon. CIT(A) has erred in law and facts in confirming the 
addition of Rs.1,99,500/- as unexplained cash credit without 
appreciating that assessee has already discharged preliminary 
burden to establish identity and creditworthiness of depositors. 
 

3. Hon. CIT(A) has erred in law and facts in confirming the 
addition of estimated agricultural expenditure of Rs.22,000/-. 

 

Ground No.1 

 
Hon. CIT(A) has erred in law and facts in confirming the 
disallowance of actual bank interest of Rs.1,32,497/- borne by 
the assessee. 

 
5. During the course of assessment proceedings ld. Assessing 

Officer observed that bank interest of Rs.2,49,136/- was claimed by 

assessee in her sole proprietary concern on the business loan taken. 

On further enquiry it was revealed that the loan was taken by the 

assessee by mortgaging immovable property owned by sole 

proprietary concern M/s Paras Silk ‘N’sarees but bank gave loan to 

the partnership firm M/s Paras Saree Centre of which assessee is 

also a partner and the reason for the loan being given to M/s Paras 

Saree Centre was that the bank needed three years financial data for 

granting of business loan and as the sole proprietary concern M/s 

Paras Saree Centra was just an year old, in the interest of business, 

financial statement of past three years of the partnership firm M/s 

Paras Saree Centre were given to the bank. Further ld. Assessing 

Officer observed that out of the total loan of Rs.30,00,000/- only 

Rs.14,07,514/-  was utilized by the assessee in her business and the 

balance amount of Rs.15,92,486/- remained unutilized and 
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accordingly calculated Rs.1,32,497/- as interest disallowable u/s 

36(1)(iii) of the Act for being not used for business purposes. 

 

6. In appellate proceedings before ld. CIT(A) the addition was 

confirmed by observing as under :-  

 
6.3 I have considered the submissions of the ld. AR and the order 
of the Assessing Officer. It is seen that the loan was sanctioned to the 
firm and credited in its account. It has not been established by the 
assessee that the entire loan was sanctioned to the assessee and not 
to the firm. It is also undisputed that only a part of the loan sanctioned 
was utilized by the assessee in her business. That being so, the claim 
of deduction for the entire interest expenses, is not valid. The 
Assessing Officer has correctly restricted the allowance of interest 
expenses proportional to the actual utilization of funds. The action of 
the Assessing Officer is therefore, upheld. 
 

7. Now before us, ld. AR submitted that ld. Assessing Officer 

disallowed interest on bank loan without appreciating the facts that 

the loan was required for business purpose received from Shri 

Vardhaman Sahkari Bank Ltd. and also submitted the following :- 

 

a)  All loan papers were signed and undertaken by assessee, Smt. Madhuben N. 

Shah, in her own capacity. Inhere can not be any presumption as to execution of 

loan papers on behalf of partnership firm in which she is merely a non-working 

partner. 
 

b) Assessee is a non-working partner in the firm and hence, she had no authority to 

apply or undertake loan on behalf of the firm, 

 

c) Assessee  did not  have   any personal credit  with  Bank. Therefore, application 

of loan was made on the basis of credit of the partnership firm which had a 

running account with the Bank since 1995. 

 

d) Loan was secured by mortgaging proprietary shop premises Block No. 119, 

Dhwarkesh Complex, R.C. Dutl Road, Vadodara, which is the place of assessee's 
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proprietary business. Copies of share certificate and allotment letter issued by 

Dhwarkesh (members) Association are enclosed jor your perusal (ANNECVRE-A 

& B). 

 

e) Assessee executed Power of Attorney and equitable mortgage in favour of bank in 

her own capacity.   Copies of Power of Attorney and equitable mortgage are 

enclosed for your kind consideration. (ANNEXVRE) C & D). 

 

f) In the course of obtaining loan, the Bank asked the assessee to produce financial 

statements of past three years to estimate the future generation of income to 

estimate the capacity of assessee to repay loan. Assessee did not have any 

proprietary business in her name at that time and this was the first year of 

business, therefore, was unable to submit the past performance of the business as 

required by the Bank. To overcome the practical difficulty, it was suggested by the 

Bank Manager that in such situation financial statement of the Firm for past three 

years may be submitted. However, in that case loan would be credited in the name 

of the firm. As assessee had no other option for securing the loan, suggestion of 

the Bank manager was followed. 

 

g) Since loan was mean! for assessee's proprietary business, the firm transferred the 

entire obligafi0rr7rf:hqn to the assessee along with liability to pay interest.   

Accordingly, actual payment of interest was claimed by the assessee. 

 

h) In above circumstances, assessee was primarily responsible to repay loan_ and is 

entitled to claim interest on actual basis as entire loan was meant for assessee 's 

business purposes. The firm has, due to very reason has not claimed the hank 

interest as expenditure in its return of income as the same was claimed by the 

assessee. 

 

i) Besides, the effect of claim of interest is revenue neutral as assessee is paying tax 

at the maximum marginal rate and the rate of tax applicable to firm is also 30%. 

 

j) Ld. Assessing Officer has allowed interest to the extent of the utilization of loan 

without appreciating the fact that bank had granted loan facility and not 

overdraft/cash credit facility. It needs to be appreciated that in case of loans, 

borrowers are required to pay interest on total borrowed funds and nay interest 

paid on such loans amounts to admissible business expenditure. 

 

In view of above, the claim of interest on bank loan by the assessee is justified. " 

  

8. Ld. AR further submitted that for claiming expenditure u/s 

36(1)(iii) of the Act the requirement is that expenditure has been 

incurred for the purpose of business and there is no requirement to 
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restrict the claim whether the expenditure is genuine and many a 

times it happens that borrower is paying more interest on bank loan 

due to condition of loan attached thereto, nature of loan and 

circumstances under which the loan is taken. In view of above, no 

disallowance on this account is justified. 

 

9. On the other hand, ld. DR supported the orders of lower 

authorities. 

 

10. We have heard the rival contentions and perused the material 

on record. Through this ground assessee is aggrieved with the action 

of ld. CIT(A) for confirming the disallowance of actual bank interest of 

Rs.1,32,497/-. We observe that bank loan for the purpose of business 

was taken by assessee for her sole proprietorship business in the 

name of Paras Silk ‘N’Sarees by mortgaging the immovable property 

owned by assessee at which assessee’s proprietary business was 

being carried on. This business loan was taken from Vardhaman 

Sahakari Bank Ltd. but during the course of loan processing, to meet 

out certain conditions put forth  by bank assessee submitted 3 years 

financial documents of the partnership firm M/s Paras Saree Centre 

because proprietary concern was just a year old and after the 

sanction of loan bank transferred the money in the account of M/s 

Paras Saree Centre.  

 

11. We further observe that the secured loan from Vardhaman 

Sahkari Bank Ltd. was shown in the balance sheet of Paras Silk ‘N’ 

Saree the sole proprietary concern of the assessee and the closing 
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balance on 31.3.2007 stood at Rs.27,05,153/- in the balance sheet as 

on 31.3.2007 appearing at page 97 of the paper book and the sum of 

Rs.30,00,000/- was adjusted in the business account of M/s Paras 

Saree Centre and closing debit balance on 31.3.2007 of Paras Saree 

Centre in the books of account of Paras Silk ‘N’ Sarees was shown at 

Rs.15,92,486/-. Interest expenditure on this impugned loan has been 

claimed by assessee in her sole proprietorship concern and not by 

partnership firm M/s Paras Saree Centre. We further observe that ld. 

Assessing Officer has allowed proportionate interest at Rs.1,16,639/- 

accepting it as a business loan  of the proprietary concern and has 

also not controverted to the fact that both the assessee and the 

partnership firm are being assessed to tax rate at maximum marginal 

rate i.e. 30% and there would have been no effect on the revenue if 

this interest has been claimed by the partnership firm M/s Paras 

Saree Centre or the sole proprietary concern M/s Paras Silk 

‘N’Sarees Centre.  

 

12. We further observe that the only reason for which ld. Assessing 

Officer disallowed the interest of Rs.1,32,497/- rested upon the 

observation that the loan amount of Rs.15,92,486/- remained 

unutilized but ld. Assessing Officer has duly accepted the impugned 

transaction of the loan amount being shown in the proprietary 

concern and not in the partnership firm. To this extent the revenue 

has not objected that the loan which was initially transferred in the 

account of Paras Saree Centre was shown as loan in the proprietary 

concern. 
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13. We further observe that the loan amount of Rs.30 lakhs was not 

cash credit limit which is normally used as and when need arises, but 

it is a mortgage loan taken for business purpose and the complete 

loan amount is transferred to the borrower’s account and interest is 

charged from the date of sanction of loan. Here we would like to 

mention that business loan is taken by assessee with the plan to 

utilize the loan amount prudently and in the best interest of business 

as well as the assessee. One cannot deny the situation that the 

assessee may not be able to utilize the amount of loan immediately 

and may have to wait for a right time to use the same as a single 

wrong action may lead him to lose the borrowed money. In view of 

our above discussion, we are of the view that ld. Assessing Officer 

once satisfied with the nature of loan being of business in nature then 

no disallowance was called just for keeping the funds unutilized at the 

end of the year because the business money keeps rotating and 

assessee was at liberty to wait for using the same at appropriate 

point of time for business purposes. Therefore, we allow the ground 

of assessee by deleting the disallowance of Rs.1,32,496/- on account 

of bank interest. 

 

14. Ground No.2 

Hon. CIT(A) has erred in law and facts in confirming the 
addition of Rs.1,99,500/- as unexplained cash credit without 
appreciating that assessee has already discharged preliminary 
burden to establish identity and creditworthiness of depositors. 

 

15. During the course of assessment proceedings ld. Assessing 

Officer observed that assessee had shown unsecured loan from 
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various parties at Rs.6,09,500/-. Assessee was asked to furnish 

confirmations in respect of unsecured loan including squared up 

loans received during the year and also to furnish documentary 

evidences to prove identity, genuineness and creditworthiness of 

such new loans. In response to the query raised by the Assessing 

Officer, assessee submitted confirmations of following parties :- 

 

1 Harshadbhai J. Shah 17500 

2. Inaben Vaidhya 18000 
3. Kanubhai Shah 18000 
4. Mineshbhai Shah 19000 
5 Nirav Shah 17500 
6. Niruben Shah 16000 
7. Pradipkumar Vaidya 19000 
8. Rahul Shah 19000 
9. Rajeshbhai Shah 18500 
10. Sonal Shah 19000 
11. Vipulbhai Shah - 18000 
12. Mihiraben B. Shah 400000 
13. Biren M. Shah 10000 

  609500 

 

Out of the 13 parties, assessee was able to prove the identity, 

genuineness and creditworthiness of Mihiraben B. Shah and Biren M. 

Shah to the Assessing Officer but could not do so for the remaining 

as a result of which addition u/s 68 of the Act for unexplained cash 

credit was made by ld. Assessing Officer at Rs.1,99,500/-. 

 

16. In appeal before ld. CIT(A) ld. AR submitted that assessee has 

accepted small deposits less than Rs.20,000/- and has given full 

names, addresses, telephone numbers, occupation and capacity of 

the depositors and if there was any apprehension then enquiry might 

have been made by the department u/s 133 of the Act but the same 
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was not done and, therefore, addition u/s 68 should be deleted. 

However, ld. CIT(A) was not convinced with the reply of assessee 

and confirmed the addition made by ld. Assessing Officer by 

observing as under :- 

8.3 I have considered the submissions of the learned Authorized Representative 

and the order of the Assessing Officer. It is seen that assessee has shown loans of less 

than Rs.20,000/- from 11 persons, all of which are in cash. None of these persons are 

assessed to tax and have very meagre income. The assessee has clearly failed to 

discharge the onus cast on her to establish the identity and credit worthiness of the 

payers and the genuineness of the transactions. To claim that the Assessing Officer 

should have made enquiries and recorded the statement of payers is not correct. First 

the assessee should have discharged the initial onus cast upon her, only then the onus 

would shift on the revenue. Hence the addition made by the Assessing Officer is 

correct and is upheld. 

 

17. Now assessee is in appeal before the Tribunal. 

 

18. Ld. AR submitted as follows :- 

 
3. With regard to Ground No.2 in respect of addition of Rs. 1,99,500 as 
unexplained cash credit in respect of 11 parties appearing at Sr. No. 1 to 11 of 
the table given in Para -9, Pg. 9 of the order (Pg.17, PB-2),the Ld. AO himself 
have accepted the fact that, the appellant- filed confirmation letters. In this 
connection, it is pertinent to note that, the LD. AO have accepted the 
confirmation of Mr. Biren N. Shah for Rs.10,000 accepted by the assessee in 
cash by stating that, the creditworthiness of said Mr. Biren N. Shah (incorrectly 
named as Biren M.  Shah)  has been proved whereas  in the cases  of all the 
other depositors, in similar cases and identical facts even where the 
sources/PAN/Identity is established by them  the Ld. AO have not accepted the 
deposits from them and have made addition thereof. I HOPE YOUR Honors will 
appreciate that, the assessee herself was a senior Citizen, a widow and this 
being the very first year of her business, she was not well conversant with 
banking habits and the law. Similarly, the many of the persons depositing the 
amount were also not well versed with the banking habits, amount of the deposits 
and considering the trust which they had in the assessee, they did not find it 
necessary to deposit the amounts by Cheque. Considering the level of their 
income, individually as well as of their families, though they had due sources for 
their deposits with the assessee, as it was not necessary for many of them to 
furnish their return of income being below taxable, they did not filed, the returns 
of income, but even though they established their identity, creditworthiness and 
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genuineness of transaction with the assessee as is evident from the 
confirmations and duly sworn in affidavits submitted by them with by establishing 
their due identity and photo graphs and proof of their addresses wherever 
required by the notary.  
 
3.1 Even the Ld. CIT(A) have also noted that, the assessee had furnished 
confirmations along with their full name and addresses, telephone numbers, 
occupations and capacity of the depositors as have been noted by the Hon'ble 
CIT(A) in his order. But, inspite of this, the Ld. AO termed the same as routine 
confirmations and thereby have ignored entirely the significance and evidentiary 
value thereof by stating that, the same are not acceptable and there upon he 
made addition of Rs.1,99,500 by treating the same as unexplained cash credits. 
Even the Hon'ble CIT (A), took note of the above in his order as well as he took 
note of duly notarized affidavits having been furnished by the appellant from the 
depositors wherein they have established their identity and have established the 
same even before the notary as well and therein they have     explained their 
identity, genuineness, creditworthiness/ capacity, occupation, income and 
sources of deposits etc. and have confirmed the fact of having advanced the 
deposits with the dates and amounts to the appellant before the notary on oath 
as detailed on Pg.42,PB-II. Even the Hon'ble CIT (A) have taken note of the 
request by the appellant to issue letters U/s.133/ summons U/s.131, but nothing 
was done by any of the authorities below . But, inspite of this, the Hon'ble CIT (A) 
took a view that, since the appellant had accepted cash below Rs .20, 000 from 
each of the depositors, without any inquiry, by merely stating that, the identity of 
the depositors was not proved. While doing so the authorities below also did not 
considered that, the law does not prohibit to either advance or accept the 
deposits of such small amounts up to Rs.20,000. The authorities below did not 
considered the facts before them and without observing any rules of natural 
justice, merely by stating that, the appellant did not discharged her onus and 
therefore, he upheld the addition on this count of Rs. 1,99,500. Even the Ld. AO 
accepted the books of accounts of the appellant which were produced before him 
and have accepted the same. This aspect is also not considered by the Hon'ble 
CIT (A) while upholding the addition. 
 

In this connection, I rely  on the  judgment  of 
 
 Hon'ble Supreme Court   in the case of Commissioner Of Income-Tax  vs 

Orissa  Corporation (P) Ltd  on 19  March, 1986  AIR  1849, 1986  SCR (1) 979, 
(Pg.125-131, PB-II)  wherein   it has  been  held by the  Hon'ble  Supreme  Court  
that,                                     
 
" (ii) The conclusion reached by the Tribunal in the instant case, that the asses 

see had discharged the burden that lay on him could not be said to be 
unreasonable, or perverse or based on no evidence. If the conclusion is 
based on some evidence on which it could be arrived at, no question of 
law as such arises. 



ITA No. 1355/Ahd/2012 

Asst. Year  2007-08 

12

 
(iii)     The assesses had provided  the names  and addresses of the alleged   

creditors. It was in the knowledge of the Revenue that they were        
income-tax assessees.Their  index   numbers   were   in the   files   of   the   
department. The Revenue apart  from  issuing notices  under  8. 131   of 
the Act  at the  instance  of  the   assessees,  did not  pursue   the  matter  
further. It did not examine  the source of income of  the  alleged   creditors 
to find out whether they were credit-worthy or were such who could   
advance the alleged loans. There  was  no effort   made   to pursue the 
so-called alleged creditors. The assessee, therefore,   could    not  do  any 
further." 

 
(2)      Hon'ble Delhi High Court in the case of CIT vs. Jansampark Advertising   &   
Marketing (P) Ltd. (Delhi High Court),(Pg.132-145, PB-II) wherein it has been  
held that,                    - 
 
"Assessment proceedings under the Income Tax Act are not a game of hide and 
seek. If A.O does not conduct proper inquiry, the obligation to do so is on the 
CIT(A) and also ITAT by observing that the A.O here may have failed to 
discharge his obligation to conduct a proper inquiry to take the matter to logical 
conclusion. But CIT (Appeals), having noticed want of proper inquiry. It was also 
the obligation of the first appellate authority, and indeed of ITAT to have ensured 
that effective inquiry was carried out." 
 
(3)       Hon'ble Income Tax Appellate Tribunal "A" Bench, Mumbai in the case of 
Smt. Avan Gidwani Vs. ACIT, Central Circle 22, Mumbai in ITA No. 
5138/Mum/2015, (Pg.146-149, PB-II) wherein the Hon'ble Bench have observed 
that, j 
 
"we notice that the assesses could collect various evidences only after passing of 
the assessment order. According to the assessee, these additional evidences are 
vital documents which are required to be considered in order to adjudicate the 
issue in a judicious manner. The principle "Audi alteram partem", i.e. no man 
should be condemned unheard is the basic canon principles of natural justice 
and accordingly we find merit in the contentions of the assesses that Rule 46A of 
the Income Tax Rules cannot be over ride the principles of natural justice. Hence 
we are of the view that the learned CIT(A) was not justified in refusing to admit 
the various additional evidences furnished by the assessee. Since the assessee 
was not given opportunity to contradict the findings given by the AO by not 
admitting the additional evidences, we are of the view that the Ld. CIT (A) should 
re~adjudicate all the issues afresh by admitting the additional evidences. 
Accordingly, we set aside the order of learned CIT(A) and restore all the issues 
to the file of the learned CIT(A) with the direction to admit the additional 
evidences that may be furnished by the assessee. After admitting the same, the 
learned CIT(A) may call for the remand report from the Assessing Officer, if he 
found the same necessary. After confronting with the remand report, if any, that 
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may be furnished by the AO with the assessee, the learned CIT (A) my take 
appropriate decision in accordance with law."  
 
I hope, your Honors will appreciate that, in my case also I submitted before the 
authorities below the names , addresses and proof of their identity in the form of 
duly notarized affidavits of all the depositors who were at the time of submission 
thereof were in India whereas in case of others I submitted their duly confirmed 
accounts with their names and addresses and also the PAN wherever the same 
was available. It may kindly also be appreciated that, the depositors are small 
depositors and considering the details of income and sources thereof mentioned 
by them in the affidavits, many of them may not be assessed at that time. But 
however, since the identity of the depositors have been established in terms of 
the above judgement of Hon'ble Supreme Court in the above cited case namely 
Commissioner Of Income-Tax, ... vs Orissa Corporation (P) Ltd , I humbly pray 
the Hon'ble Bench to kindly consider the onus of establishing the identity of the 
depositors having being fulfilled by the assessee. Similarly, considering the facts 
stated in the affidavits and confirmations and other facts narrated here in above , 
I pray to the Hon'ble members to kindly accept the source of deposits and 
genuineness thereof. 

 

 In view of the above submissions, I humbly pray the Hon’ble 

Bench to order to delete the additions of Rs.1,99,500/- made by the 
ld. AO as unexplained cash credits. 

 

19. Ld. AR relied on the judgment of Hon'ble Supreme Court   in 

the case of Commissioner Of Income-Tax  vs Orissa  Corporation (P) 

Ltd  on 19  March, 1986 AIR  1849, 1986  SCR (1) 979, (Pg.125-131, 

PB-II)  wherein   it has  been  held by the  Hon'ble  Supreme  Court  

that,                                     

 
" (ii) The conclusion reached by the Tribunal in the instant case, that the asses 

see had discharged the burden that lay on him could not be said to be 
unreasonable, or perverse or based on no evidence. If the conclusion is 
based on some evidence on which it could be arrived at, no question of 
law as such arises. 

 
(iii)     The assesses had provided  the names  and addresses of the alleged   

creditors. It was in the knowledge of the Revenue that they were        
income-tax assessees.Their  index   numbers   were   in the   files   of   the   
department. The Revenue apart  from  issuing notices  under  8. 131   of 
the Act  at the  instance  of  the   assessees,  did not  pursue   the  matter  
further. It did not examine  the source of income of  the  alleged   creditors 
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to find out whether they were credit-worthy or were such who could   
advance the alleged loans. There  was  no effort   made   to pursue the 
so-called alleged creditors. The assessee, therefore,   could    not  do  any 
further." 

 
(2)     Ld. AR further relied on judgment of Hon'ble Delhi High Court in the case of 
CIT vs. Jansampark Advertising   &   Marketing (P) Ltd.(Delhi  High Court), 
(Pg.132-145, PB-II)  wherein   it  has  been  held that, ,                   - 
 
"Assessment proceedings under the Income Tax Act are not a game of hide and 
seek. If A.O does not conduct proper inquiry, the obligation to do so is on the 
CIT(A) and also ITAT by observing that the A.O here may have failed to 
discharge his obligation to conduct a proper inquiry to take the matter to logical 
conclusion. But CIT (Appeals), having noticed want of proper inquiry. It was also 
the obligation of the first appellate authority, and indeed of ITAT to have ensured 
that effective inquiry was carried out." 

 

 In view of the above submissions, I humbly pray the Hon’ble 

Bench to order to delete the additions of Rs.1,99,500/- made by the 

ld. AO as unexplained cash credits. 

 

20. On the other hand ld. DR supported the orders of lower 

authorities. 

 

21. We have heard the rival contentions and perused the material 

on record. Through this ground assessee has challenged the action 

of ld. CIT(A) confirming the addition of Rs.1,99,500/- as unexplained 

cash credit. We observe that the amount of Rs.1,99,500/- includes 

unsecured loan each less than Rs.20,000/- taken in cash and 

assessee was unable to prove the creditworthiness and genuineness 

before ld. Assessing Officer. As a result, ld. CIT(A) confirmed the 

same. We further observe that assessee has placed on record copies 

of PAN and other identity proofs in the paper book along with 

confirmation copies to prove the identity, genuineness and 

creditworthiness of the depositors. We further observe that assessee 
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has referred and relied on various judgments. However, in the case of 

CIT vs. Jansampark Advertising   &   Marketing (P) Ltd (supra)  the 

issue relating to raising of share capital and is, therefore not relevant 

to the facts of the case before as the facts are different. However, in 

the case of CIT vs. Odisa Corporation (supra) Hon. Supreme Court 

has held as under:-  

 
" (ii) The conclusion reached by the Tribunal in the instant case, that the asses 

see had discharged the burden that lay on him could not be said to be 
unreasonable, or perverse or based on no evidence. If the conclusion is 
based on some evidence on which it could be arrived at, no question of 
law as such arises. 

 
(iii)     The assesses had provided  the names  and addresses of the alleged   

creditors. It was in the knowledge of the Revenue that they were        
income-tax assessees. Their  index  numbers   were   in the   files   of   the   
department. The Revenue apart  from  issuing notices  under  8. 131   of 
the Act  at the  instance  of  the  assessees,  did not  pursue   the  matter  
further. It did not examine  the source of income of  the  alleged   creditors 
to find out whether they were credit-worthy or were such who could   
advance the alleged loans. There  was  no effort  made   to pursue the so-
called alleged creditors. The assessee, therefore, could not do any 
further." 

 

22. Examining the facts of the case of assessee in the light of 

decision of Hon. Apex Court referred above, we observe that Hon. 

Apex Court gave relief to the assessee because the index number i.e. 

PAN in the present time were being made available to the income-tax 

department with the help of which the Revenue could have examined 

the source of income of the alleged cash creditor(s). However, in the 

case of assessee, we observe that no PAN number has been 

provided for the following depositors :- 
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1. Kanubhai Shah 18000 
2 Nirav Shah 17500 
3. Rahul Shah 19000 
4. Rajeshbhai Shah 18500 
5. Sonal Shah 19000 
  Total 92,000 

 

We further observe that assessee has shown unsecured loan from 

Mr. Rahul Shah and Sonal Shah at Rs.19,000/- each to have been 

received in cash even when both the parties are resident of United 

Kingdom, holding UK National Insurance No.SC821963D & 

SE205612A respectively and assessee has been unable to prove that 

how the NRIs have given cash loan of Rs.19,000/- each nor being 

able to prove that these two loan creditors came to India to give loan 

to the assessee. 

 

23. In these circumstances, we are of the view that assessee has 

been unable to prove the creditworthiness and genuineness of loan 

creditors at Rs.92,000/- as no PAN  has been provided nor any other 

document except confirmation. Accordingly addition u/s 68 of the Act 

is sustained to the extent of Rs.92,000/-. This ground of assessee is 

partly allowed. 

 

24. Ground No.3 

 
Hon. CIT(A) has erred in law and facts in confirming the 
addition of estimated agricultural expenditure of Rs.22,000/-. 

 
25. On verification of details submitted during the course of 

assessment proceedings ld. Assessing Officer observed that 
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assessee has earned agricultural income of Rs.55,000/- on the 

agricultural land of around 40 bighas owned by assessee. Ld. 

Assessing Officer was of the view that for earning agricultural income 

at least 40% expenses must have been incurred by the assessee and 

in the absence of the same, he estimated the same at Rs.22,000/- at 

40% of agricultural income of Rs.55,000/- as shown by assessee as 

unexplained expenditure u/s 69C of the Act. 

 

26. Assessee could not get any relief from ld. CIT(A) on this 

impugned addition of Rs.22,000/- and the addition was confirmed. 

 

27. Aggrieved, assessee is now in appeal before the Tribunal. 

 

28. Ld. AR submitted that with regard to Ground No.3, in respect of 

addition of agricultural expenditure of Rs.22,000 as an unexplained 

expenditure u/s. 69C of the Act the Ld. AO have stated in Para 11, 

Pg. 10 of the Assessment order (Pg.18, PB-II) that, considering the 

amount of agricultural income earned by the assessee during the 

year, the assessee must have incurred at least 40% expenses to 

earn agricultural receipt of Rs.55,000 and considering this, he has 

made addition of Rs.22,000 as unexplained expenditure u/s. 69C of 

the Act. While doing so the Ld. AO ignored the fact that, the assessee 

was holding cultivated agricultural land of more than 40 Vighas as 

appearing in an abstract of 6,7/12 and 8A (Pg. PB-II) from where she 

could earn easily net income of more than Rs.55,000 as she has 

earned from the cultivator to whom she had given the land for the 

purpose. The Ld. AO also did not give any basis for his estimate of 
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40% expense. Before the Hon'ble CIT(A), the appellant furnished 

affidavit of Mr. Bharatsinh Abhaysinh Chauhan (PB.II, Pg.83) wherein 

said Bharatsinh to whom the assessee had given the land for 

agricultural operations, have categorically stated that, he is an 

agriculturist by profession for growing crops in return of net amount 

from sale of agricultural produce after deducting his just share of 

remuneration and according to the arrangement he was required to 

undertake all responsibilities of agricultural activities including 

meeting agricultural expenses and out of net agricultural produce 

harvested he retained his remuneration and gave balance of 

Rs.55,000 to the assessee during the year under appeal as the 

assessee was in her sixties and she was not in a position to carry out 

agricultural activities on her own. But however, Ld. CIT (A) in Para 

9.2 and 9.3, Pg.13-14 of his order, (PB II Pg. 33-34) did not 

considered the same by stating that, the same was not furnished 

before the AO and the same cannot be entertained at this stage. In 

the matter, I respectfully submit that, the affidavit submitted before 

the AO should have been considered in the interest of justice by the 

Ld. CIT (A) and by ignoring the same he has without any cognate 

reasons have confirmed the same which is against the rule of natural 

justice. Apart from this, in the field of agriculture operations this sort 

of arrangements are normal and the evidences in the form of affidavit 

should not have been ignored casually and that too for the addition 

made without any basis merely on the suspicion and surmises and in 

view of this I respectfully, submit to order to delete the addition made 

of Rs.22,000 by the Ld. AO. 
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29. On the other hand, ld. DR supported the orders of lower 

authorities. 

 

30. We have heard the rival submissions and perused the material 

on record. Through this ground assessee has challenged the action 

of ld. CIT(A) in confirming the addition of Rs.22,000/- as unexplained 

expenditure made by ld. Assessing Officer who made estimated 

disallowance of 40% of the agricultural income shown by the 

assessee. We observe that there is no dispute to the fact that 

assessee owned agricultural land of around 40 bighas which has 

been accepted by ld. Assessing Officer and also the same is 

verifiable from abstract of Form No.6, 7/12 and 8/A appearing at page 

no.123B/123F of the paper book. The dispute arose out of the 

following two views :- 

 

1) Assessee has claimed that due to her old age it was hard for 

her to make agricultural operation and therefore, she asked Mr. 

Bharatsinh Abhaysinh Chauhan to do the agricultural activities 

of growing crops and after deducting his share of remuneration 

from the sale of agricultural produce the remaining net income 

after making incidental expenses should give the balance to the 

assessee and in the year under appeal assessee received the 

net agricultural income of Rs.55,000/-. 

 

2) On the other hand ld. Assessing Officer did not appreciate the 

fact that the agricultural activities were carried on by Mr. 

Bharatsinh Abhaysinh Chauhan and just treated Rs.55,000/- as 
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gross agricultural income and made disallowance for 

unexplained expenditure by estimating 40% of Rs.55,000/- and 

thereby made addition of Rs.22,000/-. 

 
31. We observe that the fact that the land was cultivated by Mr. 

Bharatsinh Abhaysinh Chauhan did not come up before ld. Assessing 

Officer but was put forth before ld. CIT(A) but this additional evidence 

was not entertained by ld. CIT(A). We further observe that ld. AR  

referred and relied on the decision of Income Tax Appellate Tribunal 

"A" Bench, Mumbai in the case of Smt. Avan Gidwani Vs. ACIT, 

Central Circle 22, Mumbai in ITA No. 5138/Mum/2015, (Pg.146-149, 

PB-II) with regard to admission of additional evidences before ld. 

CIT(A) wherein the Hon'ble Bench have observed that - 

 
7. We have heard the rival contentions and perused the record. According to the assessee, the 

details and evidences which were relied ITA No.5i38/Mum/20i5 Assessment Year: 2007-08 

upon by the Assessing Officer was provided to him only after passing of assessment order. It 

was submitted that the information available with the AO was only shown to the assessee at 

the time of recording statements from the assessee, but the copy thereof was not given. This 

shows that the assessee was not given the incriminating documents and hence, the assessee 

was not in a position to controvert the same. It was submitted that the assessee was given the 

copies of incriminating documents that were relied upon the Assessing Officer after certain 

Court proceedings, that too after the completion of the assessment. Thereafter, the assessee 

has collected various details from various sources and compiled the same in the form of 

additional evidences. Accordingly, the assessee has moved a petition before the learned 

CIT(A) for admitting the same as additional evidence. As noticed earlier, the objected to the 

admission of the same in the remand report given by him. The learned CIT(A) has also 

expressed the view that the assessee has failed to satisfy the conditions prescribed under Rule 

46A of Income Tax Rules. Accordingly he has refused to admit the additional evidences. 

 



ITA No. 1355/Ahd/2012 

Asst. Year  2007-08 

21

8. From the facts narrated above, we notice that the assessee could collect various evidences 

only after passing of the assessment order. According to the assessee, these additional 

evidences are vital documents which are required to be considered in order to adjudicate the 

issue in a judicious manner. The principle "Audi alteram partem", i.e. no man should be 

condemned unheard is the basic canon principles of natural justice and accordingly we find 

merit in the contentions of the ITA No.5l38/Mum/2Oi5 Assessment Year: 2007-08 assessee 

that Rule 46A of the Income Tax Rules cannot be over ride the principles of natural justice. 

Hence we are of the view that the learned CIT(A) was not justified in refusing to admit the 

various additional evidences furnished by the assessee. Since the assessee was not given 

opportunity to contradict the findings given by the AO by not admitting the additional 

evidences, we are of the view that the Ld CIT(A) should re-adjudicate all the issues afresh by 

admitting the additional evidences. Accordingly, we set aside the order of learned CIT(A) 

and restore all the issues to the file of the learned CIT(A) with the direction to admit the 

additional evidences that may be furnished by the assessee. After admitting the same, the 

learned CIT(A) may call for the remand report from the Assessing Officer, if he found the 

same necessary. After confronting with the remand report, if any, that maybe furnished by 

the AO with e assessee, the learned CIT(A) my take appropriate decision in accordance with 

law. 

 
 

32. From going through the above decision, we observe that ld. 

CIT(A) should have entertained the additional evidences by taking 

remand report from the Assessing Officer as per Rule 46A of the IT 

Rules which has not been done in the given case. However, looking 

to the fact that disputed amount is very meagre and Revenue has not 

disputed about the ownership of agricultural land by assessee, and 

affidavit is produced before us in respect of Mr. Bharatsinh Abhaysinh 

Chauhan to the effect that the agricultural land was being cultivated 

by him and he has deducted all incidental expenditure including his 

remuneration from the sale of agricultural produce and the amount of 

Rs.55,000/- is not the gross amount but the net amount which was 
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given to the assessee, we take cognizance of the same and we are of 

the view that no addition was called for u/s 69 of the Act towards 

unexplained expenditure for Rs.22,000/- by estimating at 40% of 

agricultural income as the amount of agricultural income received by 

assessee at Rs.55,000/- was net income from agriculture after 

meeting incidental expenses. This ground is allowed. 

 

33. In the result, assessee’s appeal is partly allowed. 

 

Order pronounced in the open Court on  14th June, 2016 

 

   Sd/-             sd/-   
     (R.P. Tolani) 

                Judicial Member 
(Manish Borad) 

Accountant Member 
    

Dated    14/6/2016 
 
Mahata/- 
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