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य अ�धकरण, अहमदाबाद �यायपीठ ‘ए’, अहमदाबाद ।  

IN  THE  INCOME  TAX  APPELLATE  TRIBUNAL 

   “ A ”   BENCH,   AHMEDABAD 

 

सव��ी आर.पी.तोलानी, �या�यक सद�य एवं अ�नल चतवु�द�, लेखा सद�य के सम!। 

BEFORE SHRI R.P. TOLANI,  JUDICIAL MEMBER  

And SHRI ANIL CHATURVEDI, ACCOUNTANT MEMBER 

  

1. आयकर अपील सं./I.T.A. No.764/Ahd/2012 

2. आयकर  अपील स.ं/I.T.A. No.765/Ahd/2012 

( �नधा�रण वष� / Assessment Years :  2005-06 & 2006-07 respectively)  

 

1&2.  Balex Private Limited 

         30-31, Navi Jethardi 

         Karjan-Sinor Road 

         Baroda – 391 240 

बनाम/
Vs. 

1&2. The DCIT 

        Central Circle-1 

        Baroda 

          

�थायी लेखा सं./जीआइआर सं./PAN/GIR No. : AAACB 7665 B     

(अपीलाथ' /Appellant)  .. (()यथ' / Respondent) 
  

अपीलाथ' ओर से / Appellant by    : Shri Tushar P. Hemani, AR 
()यथ' क+ ओर से/Respondent by : Shri K. Madhusudan, Sr.DR 

 

सनुवाई क+ तार�ख / Date of Hearing  07/06/2016 
घोषणा क+ तार�ख /Date of Pronouncement  14/06/2016 

 

आदेश / O R D E R 

 
PER SHRI ANIL CHATURVEDI, ACCOUNTANT MEMBER : 

  

  Both these appeals by the Assessee are directed against the 

separate orders of the Commissioner of Income Tax(Appeals)-I, Baroda   

identically dated  13/01/2012 passed for  Assessment Years (AYs) 2005-

06 and 2006-07.    
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2. First we take up Assessee’s appeal in ITA No.764/Ahd/2012 for 

AY 2005-06. 

2.1.  The relevant facts as culled out from the materials on record are as 

under:- 

  

2.2.   Assessee is a company stated to be engaged in the business of 

manufacturing of Aluminuum sections.  Assessee filed its return of 

income for AY 2005-06 on 29/10/2005 declaring total loss of 

Rs.38,90,070/-.  Subsequently, assessee filed revised return of income on 

31/10/2006 showing total income at Rs.NIL as against loss of 

Rs.38,90,070/-.  Case was selected for scrutiny and thereafter assessment 

was framed u/s.143(3) of the Income Tax Act, 1961 (hereinafter referred 

to as "the Act")  vide order dated 19/11/2007   and total income was 

determined at Rs.1,00,73,877/-  before set off of brought forward loss.  

Aggrieved by the order of the Assessing Officer(AO), assessee carried 

the matter before the ld.CIT(A), who vide order dated 13/01/2012  (in 

Appeal No.CAB-I/150/07-08 ) granted partial relief to the assessee.    

Aggrieved by the order of ld.CIT(A), assessee is now in appeal before us 

and has raised following grounds of appeal:- 

1.  The CIT(Appeals) erred in upholding the contention of 

ld.AO of alleged non-attendance and non-cooperation from 

assessee. 

2.   The CIT(Appeals) erred in upholding addition to the tune of 

Rs.33,35,000/- u/s.68 of the Act in respect of Loan taken 

from Shanti Metals Pvt.Ltd. 
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3.   The CIT(Appeals) erred in upholding action of ld.AO in 

rejection of books of accounts. 

4. The CIT(Appeals) erred in upholding action of ld.AO in 

estimating Net Profit at Rs.6,05,998/-, being 1% of Sales. 

 

3. First (second ground of appeal) ground is with respect to addition 

of Rs.33,35,000/- made u/s. 68 of the Act.   

3.1. During the course of assessment proceedings, AO noticed that 

assessee has accepted loans aggregating to Rs.93,95,000/- from five 

parties (the list  is reproduced at page Nos.3&4 of the assessment order).   

In respect of those parties, the assessee was asked to furnish confirmation 

letters, names and addresses of depositors, name and address of the bank, 

copy of the acknowledgement return and other details so as to prove the 

identity, genuineness and creditworthiness of the transactions.  The AO 

noted that the assessee did not furnish the details called for by the AO.  

He therefore held that assessee has not discharged the onus of proving 

the identity, genuineness and creditworthiness of the transactions and, 

accordingly, he considered the aggregate amount of Rs.93,95,000/- as 

unexplained cash credit u/s68 of the Act.  Aggrieved by the order of AO, 

assessee carried the matter before the ld.CIT(A), who after considering 

the submissions of the assessee, the remand report and assessee’s reply to 

remand report, granted partial relief by deleting the addition to the extent 

of Rs.60,60,000/- but however confirmed the addition of Rs.33,35,000/- 

received by assessee from Shanti Metals Pvt.Ltd. by holding as under:-  
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“3.2. I have considered facts of the case and appellant’s submissions.  

Assessing Officer, on verification has found appellant’s contention 

about loans from four parties namely, Ashish Apparels Pvt.Ltd.  White 

Metals Pvt.Ltd., Goyal Fincap Pvt.Ltd. and Devendra Kumar Gupta 

(HUF) totalling to Rs.40,60,000/-, being brought forward from earlier 

years to be correct.  Loans brought forward from earlier years cannot 

be added u/s.68 in A.Y. 2005-06.  In respect of loan of Rs.20,00,000/- 

from Eastern Jewel Pvt.Ltd., it is seen that there are two credit entries 

of Rs.10,00,000/- each by two stated cheques (i.e. the same cheque 

numbers) in appellant’s bank account with Citibank on  13.10.2004.  

Addition u/s.68 of Rs.20,00,000/- in respect of loan from Eastern Jewel 

Pvt.Ltd. is therefore to be deleted.  Regarding loan from Shanti Metals 

Pvt.Ltd., it is seen from the balance sheet of the party that appellant’s 

name does not figure in Schedule I (‘Loans & advances”) totalling to 

Rs.13,51,958/- in the balance sheet as on 31.3.2005.  Authorised 

Representative drew attention to appellant’s name appearing in 

Schedule G, i.e. ‘sundry debtors’ for Rs.90,94,664/-.  However, he could 

not explain as to how loans received would be reflected as ‘sundry 

debtors’ in balance sheet of party.  Further, it is a fact that the returned 

income of Shanti Metals Pvt.Ltd. was Rs.26,490/- only in A.Y. 2005-06 

and despite AO’s specific requisition, copy of bank statement of Shanti 

Metals Pvt.Ltd. showing source of Rs.33,35,000/- is not filed.  

Creditworthiness of this party is therefore not established and addition 

u/s.68 in respect of loan from this party is justified.  To sum up, addition 

of Rs.60,60,000/- is deleted and addition of Rs.33,35,000/- is 

confirmed.” 

 

3.2.     Aggrieved by the order of the ld.CIT(A), assessee is now in appeal 

before us. 

3.3. Before us, ld.AR reiterated the submissions made before the AO 

and ld.CIT(A) and further submitted that and addition to the extent of 

Rs.33,35,000/- in respect of funds received from Shanti Metals Pvt.Ltd. 
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was confirmed by the ld.CIT(A).  He submitted that assessee has 

furnished the copy of acknowledgement of Income-tax return, 

confirmation and the annual report of Shanti Metals Pvt.Ltd. and has thus 

proved the identity, genuineness of transactions and the creditworthiness 

of the parties.  He submitted that the ld.CIT(A) did not accept the 

aforesaid submission of the assessee merely because Shanti Metals 

Pvt.Ltd. had reflected the amount under the head ‘Sundry Debtors’.  He 

submitted that it is a prerogative of Shanti Metals Pvt.Ltd. to reflect the 

transaction in the way they wish in its books of account and on which 

assessee does not have any control.  He further submitted that the other 

reason for confirmation of addition by CIT(A) was non-furnishing of the 

bank statement of Shanti Metals Pvt.Ltd.  He submitted that when 

assessee has furnished the confirmation, the return of income, Balance-

sheet and Profit & Loss account, it has discharged the onus cast upon by 

the assessee as required u/s.68 of the Act.  He further submitted that 

transactions with Shanti Metals Pvt.Ltd. are genuine transactions and if    

given an opportunity, the assessee will produce Shanti Metals Pvt.Ltd. 

before the AO   and also furnish the necessary evidences as required by 

the authorities to discharge the onus cast upon the assessee  as required 

u/s.68 of the Act.  He therefore submitted that one more opportunity be 

granted to the assessee to produce the required books of account and 

other details so as to establish the genuineness of transactions.    As far as  

the ground of appeal in assessee’s appeal for AY 2006-07 is concerned, 
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he submitted that since the loan from Shanti Metals Pvt.Ltd. was 

considered as unexplained cash credit, the interest paid by the assessee 

on the loan was also disallowed.   The Sr.DR, on the other hand, 

supported the order of AO and ld.CIT(A) and further submitted that 

despite various opportunities granted by the AO , the assessee did not 

discharge the onus cast upon the assessee to prove the cash credit from 

Shanti Metals Pvt.Ltd.  and in such a situation, AO was justified in 

making the addition and also the interest expenses claimed in AY 2006-

07.  He thus supported the order of the ld.CIT(A). 

  

4. We have heard the rival submissions, perused the material 

available on record and gone through the orders of the authorities below.  

The issue in the present case is with respect to the addition made u/s.68 

of the Act of the  amount of Rs.33,35,000/-  received by the assessee  

from Shanti Metals Pvt.Ltd.  We find that ld.CIT(A) while confirming 

the addition has inter alia noted that though assessee has stated the 

amount received from Shanti Metal Pvt.Ltd. as loan but on the other 

hand, Shanti Metals Pvt.Ltd. has reflected the amount due from assessee 

as “Sundry Debtors”, assessee had not filed the copy of bank statement of 

Shanti Metals Pvt.Ltd. showing source of Rs.33,35,000/-.  On the other 

hand, before us, it is assessee’s submission that the assessee  had 

furnished the details to prove the genuineness of transaction and if given 

one more opportunity, the assessee would present Shanti Metals Pvt.Ltd. 
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before the AO and also furnish all the other necessary details required 

and also  prove that the transactions with Shanti Metals Pvt.Ltd. was 

genuine and therefore no addition u/s.68 was required.   Considering the 

aforesaid request of the assessee’s ld.AR, in the interest of justice, we are 

of the view that the assessee be granted one more opportunity to prove 

the transactions.  We therefore restore the issue back to the file of AO to 

decide afresh the issue  of addition u/s.68 of the Act with respect to the 

amount received from Shanti Metals Pvt.Ltd.  Needless to state that the 

AO shall grant adequate opportunity of hearing to the assessee.  The 

assessee is also directed to cooperate by promptly furnishing all the 

required details and information called for by the AO and ensure the 

presence of the lender through its authorized representative before AO.  

In case, the assessee fails to furnish the required details as called for by 

the AO,  AO would be at liberty to decide the issue in accordance with 

law and on the basis of material available on record.  Since the issue of 

quantum addition is set aside,  the ground of assessee in AY 2006-07 in 

ITA No.765/Ahd/2012 (being the interest on loan to Shanti Metals 

Pvt.Ltd.) being connected  to the ground raised by assessee in AY 2005-

06,   the same is also set aside to the file of AO to decide it afresh.  Thus, 

this ground in AYs 2005-06 & 2006-07 are allowed for statistical 

purposes. 

5. Next ground in Assessee’s appeal in ITA No.764/Ahd/2012 for 

AY 2005-06 is with respect to estimating Net Profit. 
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5.1. During the course of assessment proceedings, AO noticed that the 

assessee had filed return of income on 29/10/2005 claiming business loss 

of Rs.38,90,070/-.  The case of assessee was selected for scrutiny 

assessment and notice u/s.143(2) of the Act was issued on 10/10/2006.  

Thereafter, the assessee filed a revised return of income on 31/10/2006 

showing the total income at Rs.NIL as against the loss of Rs.38,90,070/- 

claimed in the original return of income.  The AO noted that the assessee 

did not produce the books of account and vouchers for verification nor 

furnished detailed working of inventories, thereby depriving the AO to 

verify the correctness of the figures.  AO also noted that the other details 

called for by the AO with respect to the interest payment to persons 

specified u/s.40A(2)(b) were not furnished by the assessee.  He therefore 

concluded that the books of accounts were not correct and complete and 

after rejecting the books of accounts u/s.145(3) of the Act, estimated Net 

Profit on 1%  of the total sales and thereby made addition of 

Rs.6,05,998/-.  Aggrieved by the order of the addition made by the AO, 

assessee carried the matter before the ld.CIT(A),  who upheld the order 

of the AO by holding as under:- 

“4.2. I have considered facts of the case and appellant’s submissions.  In the 

submissions made during appeal, appellant has referred to details furnished 

by it; however, appellant is silent about various details called for by the 

Assessing Officer, which were furnished neither during assessment 

proceedings nor even during appellant proceedings.  Such details include 

details of sales and purchases with addresses of parties, details of assets 

purchased with bills, details of expenses, justification in respect of payments 

covered u/s.40A(2) etc.  Appellant has also not explained the basis for 
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revising the returned income to NIL from returned loss of Rs.38,90,070/- after 

selection of case for by the Assessing Officer, it was not possible for the A.O. 

to verify whether books of accounts were correct or complete and whether the 

income returned was correctly computed.  Assessing was therefore justified in 

invoking provisions of section 145(3).  As far as appellant’s contention 

regarding there being no basis of addition is concerned, quantum wise, 

addition made @ 1% of total sales, i.e. Rs.6,05,998/- is reasonable in the facts 

and circumstances of the case.  In a situation like this, Assessing Officer had 

no option but to make addition on estimated basis only.  Addition of 

Rs.6,05,998/- is confirmed.” 

 

5.2. Aggrieved by the order of the ld.CIT(A), assessee is now in appeal 

before us.  

5.3. Before us, ld.AR reiterated the submissions made before the AO 

and ld.CIT(A) and further submitted that assessee had  indeed produced 

the books of account and other details called for by the AO and in 

support of which he pointed out to Page Nos.54 being the letter addressed 

to AO dated 16/11/2007.  He submitted that the AO had overlooked the 

details furnished and proceeded to estimate the Net Profit by rejecting the 

books of account.  He submitted that the books of account of assessee are 

audited and in such a situation, the rejection of books of account 

arbitrarily is not tenable in the eyes of law.  He therefore submitted that 

the addition be deleted.  In the alternate, he submitted that the Net Profit 

on 1% of sales is at higher side and some reasonable estimate may be 

made.  Ld.Sr.DR, on the other hand, supported the orders of AO and 

ld.CIT(A). 
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5.3. We have heard the rival submissions and perused the material on 

record.  The issue in the present case is with respect to rejection of  books 

of account by the AO on the ground of alleged  non-production of the 

books of account  before the AO.  It is assessee’s contention that it had 

produced the books of account before AO and other required vouchers.   

On the other hand, it is AO’s contention that the required details were not 

furnished by the assessee.  Ld.CIT(A) while upholding the action of AO 

has inter alia noted that details called for by AO were neither furnished 

before AO nor during appellate proceedings and further assessee had also 

not explained the basis for revising the returned income to NIL as against 

returned loss of Rs.38,90,070/- after selection of the case for scrutiny and 

issuance of notice u/s.143(2) of the Act.  In view of the contrary 

submissions by the assessee and the AO, we are of the view that one 

more opportunity be granted to the assessee to produce the entire books 

of account, vouchers, and such other details required by the AO, more so 

when the ground No.1 with respect to unexplained cash credit is also  

remitted back to the file of AO.  We therefore restore the present ground 

of assessee to AO with a direction to the assessee to  co-operate with AO  

by promptly furnishing all the required details called for by the AO 

including the books of account, vouchers, the valuation of inventories 

and such other  details as called for by him.  The AO shall thereafter 

decide the issue de novo.  In case, the assessee fails to furnish the 

required information/details, AO shall be free to decide the issue on the 
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basis of material available on record.  Thus, this ground of assessee’s 

appeal is allowed for statistical purposes. 

6. In the result, Assessee’s appeals for Assessment Years 2005-06 

and 2006-07 are allowed for statistical purposes. 

This Order pronounced in Open Court on                         14 /06/2016 

  

                     Sd/-                                                                  Sd/- 

       आर.पी.तोलानी अ�नल चतवु�द� 

          (�या�यक सद�य) (लखेा सद�य) 

 ( R.P. TOLANI)                                     ( ANIL CHATURVEDI )  

       JUDICIAL MEMBER                           ACCOUNTANT MEMBER                      

Ahmedabad;       Dated        14 / 06 /2016                                                
ट�.सी.नायर, व.�न.स./T.C. NAIR, Sr. PS 

आदेश क !�त#ल$प अ%े$षत/Copy of the Order forwarded  to :   

1. अपीलाथ' / The Appellant  

2. ()यथ' / The Respondent. 

3. सबं5ंधत आयकर आय7ुत / Concerned CIT 

4. आयकर आय7ुत(अपील) / The CIT(A)-I, Baroda 

5. 8वभागीय (�त�न5ध, आयकर अपील�य अ5धकरण, अहमदाबाद / DR, ITAT, Ahmedabad 

6. गाड� फाईल / Guard file. 

                       आदेशानुसार/ BY ORDER, 

स)या8पत (�त //True Copy// 

 

उप/सहायक पंजीकार (Dy./Asstt.Registrar) 
आयकर अपील
य अ�धकरण, अहमदाबाद /  ITAT, Ahmedabad 

                      

              

   

           

               

 

            

           

           

              

    

                




