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O R D E R 

PER PRASHANT MAHARISHI, A. M. 

1. This appeal is filed by the assessee against the order of Ld. CIT(A) XXXI, New 

Delhi dated 31.7.2012 wherein penalty u/s 158BFA(2) of Rs. 5,19,750/- levied by 

the AO is confirmed.  The following grounds of appeal are raised by the 

assessee :- 

i) The order of  Ld. CIT(A)-XI, New Delhi dated 31.7.2012 is bad in 

law and on facts. 
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ii) That on the facts and in the circumstances of the case, the Ld. 

CIT(A) has erred in confirming the assessment order passed by the 

Assessing Officer u/s 158BFA(2) of the Income Tax Act, 1961. 

iii) On the facts and in the circumstances of the case, penalty u/s 

158BFA(2) of Rs. 519,750/- is not leviable as no evidence 

indicating undisclosed income not disclosed in the block return, 

was unearthed during the course of search u/s 132(1) of the 

Income Tax Act, 1961 conducted on 17.7.2012. 

iv) The appellant craves leave to alter, amend or add any other 

ground of appeal either before or during the course of hearing. 

2. The first ground of appeal is general in nature and therefore is dismissed. 

3. All the other grounds of the appeal simply relates to the levy of penalty under 

section 158BFA (2) of Rs. 5 19750/-. Therefore we deal with the all the grounds 

of the appeal on the merit of the addition and on the quantum of the 

penalty. 

4. Brief facts of the case are that search and seizure operation was carried out 

at the residence of the assessee on 17.7.2002. On completion of the 

assessment proceedings pursuant to search operation    cash of Rs. 3,26,000/- 

found during the search and Rs. 1,93,750/- on account of unexplained 

jewellery  were both  added  u/s 69A of the Income Tax Act were confirmed 

upto the level of the Tribunal and not further agitated by the assessee. On 

these two additions the penalty u/s 158BFA (2) of Rs. 5,19,750/-  was levied by 

AO vide his order dated 30.6.2009. The assessee contested this penalty in 

appeal before Ld. CIT(A). Ld. CIT(A) rejected the contention of the assessee 

holding that the appellant had not declared his income truly and acted 

deliberately in not showing the above income. Therefore, he upheld the 

penalty. Assessee filed an appeal before us against this. 
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5.   Before us the  Ld. AR of the appellant made an application for admission of 

additional grounds  for raising an addition vide prayer dated 13th April, 2016 

which is as under :- “ The Ld. CIT(A) has erred in confirming penalty levied on 

the income sought to be evaded whereas as per section 158BFA(2) penalty 

has to be levied on the tax sought to be evaded and not the income sought 

to be evaded.” This ground of appeal is a legal ground and not agitated by 

Ld. DR and no further facts are required to be verified. Therefore it is admitted 

and to be adjudicated. 

6. On the merits of the case Ld. AR submitted that regarding addition of the 

cash of Rs.3,27,000/- the addition was made based on the statement of the 

appellant, which was retracted on 27.9.2009, and  further the source of the 

case found was belonged to the saving of the entire family. Further Rs. 

2,85,000/- belong to M/s. Cain Technologies (India) Pvt. Ltd. wherein assessee 

was the director and on the date of search as per the books of accounts of 

the company, cash balance of Rs. 6,29,336/- was available. Therefore, he 

submitted that the explanation of the assessee was rejected. But it was not 

false. Regarding the second addition on account of jewellery, he submitted 

that the jewellery was acquired by mother of the assessee and though this 

affidavit was filed before the Ld. AO, which remained uncontroverted. Further 

he stated that benefit of circular No. 1916 dated 11.5.1994 has not also been 

given. He further  relied on the decision of the Hon’ble Gujarat High Court in 

the case of CIT vs. Ratanlal Vyaparilal Jain (2010) 45 DTR 290  and other 

decisions. He further stated that penalty u/s 158BFA is not automatic and 
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cannot be levied on the simple fact that addition has been confirmed. For 

this proposition, he relied on the decision  of Hon’ble Delhi High Court in CIT vs.        

Harkaran Das Ved Pal (2011) 336 ITR 8 (Delhi). In view of the above facts, he 

submitted that the penalty may be deleted on the merits of the case.  

7. Ld. DR relied on the orders of the lower authorities and submitted that 

assessee has not disclosed the income, which was unearthed during the 

course of search, and was added u/s 69A of the Income Tax Act 1961. The 

penalty has rightly been levied by the Ld. AO and confirmed by the Ld. 

CIT(A). 

8. We have carefully considered the rival contentions and deal the issue on 

merits and quantum of the penalty as under :-  

i) Firstly coming on the merit of the of penalty,  

1. `Cash Found :-  

It has been levied on unaccounted cash, which was found 

during the course of the search and not  disclosed by the 

assessee in his return of income. The assessee  has 

explained that cash found during the course of search 

being Rs. 40500 from the bedroom of the assessee, Rs. 2 

85000 from the office of the assessee and Rs. 50,000 from 

the bedroom of the assessee’s parents to be belonging to 

one of the company in which the appellant was one of the 

directors and on the date of search , that company was 
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having cash on hand of Rs.  6.29 lakhs . This explanation of 

the assessee was disbelieved. Regarding, the source of the 

case found from the bedroom of the assessee’s parents 

and from the bedroom of the assessee, it was submitted 

that they are out of the family savings. Concurrently the 

additions have been upheld in the hands of the assessee 

by the Ld. Commissioner of income tax (APPEALS) and the 

Income Tax Appellate Tribunal. The main reason for 

upholding the addition by the Hon’ble ITAT was that  during 

the course of search nowhere the assessee had stated that 

cash was belonging to the company Cain technologies 

India private limited and the bank statement of that 

particular company was not produced and the books of 

accounts of the company were not produced supporting 

the contention of the availability of the cash in the hands 

of the company. Therefore, the addition was confirmed. 

During the penalty proceedings the assessee has submitted 

the copy of the cash account of the above company from 

01/04/2002 to 31st of March 2003 the cash balance as on 

10/07/2002 shows balalnce of Rs. 629336.75. Therefore, in 

the penalty proceedings assessee has submitted the 

evidence regarding the source of cash available with the 

assessee before ld. AO as well as CIT (A).  Both the 

authorities  did not consider this aspect and confirmed the 
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penalty mechanically. Regarding the cash available from 

the bedroom of the assessee as well as from the bedroom 

of the parents, no finding has been given by the 

coordinate bench in its order dated 26/09/2008. 

2. Jewellery  

Regarding addition of the jewellery it was submitted by the 

assessee during the penalty proceedings that it belonged 

to the mother of the assessee Mrs Surjeet Gupta and during 

the course of penalty proceedings he submitted the return 

of income of the mother of the assessee as well as the 

assessment under section 143 (3) of the act . Affidavit of 

the appellant’s mother was also submitted on 25/09/2002  

wherein   she claimed ownership of the said Jewellery 

worth Rs. 411432/-. This affidavit has  not been controverted  

by revenue  even in appellate proceedings of penalty.  

Further it was submitted that assessee should have been 

given the benefit of circular No. 1916 dated 11th may 1994 

regarding the sources of jewellery in the hands of various 

persons of the family.  It was further stated that if the 

benefit of the circular is given to the assessee that the 

addition also would not have been made based on 

several judicial precedents relied upon by the assessee. 
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ii) We have considered the whether the penalty under section 

158BFA can be levied on the above two  additions sustained 

concurrently by the authorities. It is now a settled issue that 

penalty under section 158 BFA is not automatic and cannot 

believe levied merely because the addition has been confirmed. 

On both the two additions above it is apparent that had the 

assessee produced the cashbook as well as the withdrawal of 

cash in the hands of those company where Rs. 448299 was an 

opening balance and the withdrawal of cash is from bank, 

perhaps the addition would not have been sustained. Cashbook 

produced before the lower authorities evidently proves that there 

was cash on hand available with the assessee from  the 

company of which assessee is one of the director. Further the 

balance cash on hand the hands of the assessee’s parents as 

well as on the bedroom of the assessee is also covered by the 

amount of cash on hand with that company. Further, this 

explanation was already available by letter dated 27/09/2002 

filed before the Deputy Director of Income Tax ( investigation). 

Similarly, the explanation for the jewellery found was also given 

vide same letter . Therefore, though the additions have been 

confirmed on the basis that this is an afterthought but merely 

because the addition has been confirmed, the penalty under 

section 158BFA , which is not automatic, cannot be levied. 
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Therefore, on the merits on both the above additions we delete 

the penalty. 

iii) Coming to the quantum of the penalty that whether the penalty 

u/s 158BFA   is leviable on the  amount of undisclosed income or 

on the amount of tax on undisclosed income. In the present case 

Ld., assessing officer has  levied penalty under section 158 BFA on 

undisclosed income in the hands of the assessee. He has not 

worked out amount of maximum penalty leviable  and minimum 

penalty leviable and then determining the amount of the penalty 

levied .The provisions of section 158BFA (2)  are as under :- 

“(2) The Assessing Officer or the Commissioner (Appeals), in the 

course of any proceedings under this Chapter, may direct that a person 

shall pay by way of penalty a sum which shall not be less than the 

amount of tax leviable but which shall not exceed three times 

the amount of tax so leviable in respect of the undisclosed income 

determined by the Assessing Officer under clause (c) of section 158BC 

:” 

 

According to the provisions of section 158BFA (2) the assessing 

officer is required to work out 100 %  of tax    sought  to be 

evaded on account of the undisclosed income and also 

maximum penalty leviable  at  300% of the tax on undisclosed 

income and then levy penalty between theses  limits.  In the 

present case, the penalty has been levied on the amount of 

undisclosed income without providing any working of 

maximum and minimum penalty leviable. Therefore, on this 

ground   also the penalty order is vitiated.  
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9. In the result we reverse the  order of the ld CIT (A)  and allow the appeal of 

the assessee deleting the penalty levied under section 158BFA (2) of Rs. 5 

19750/-. 

10. In the result, appeal of the assessee is allowed. 

Order pronounced in the open court on   13/06/2016.  

 Sd/-                                                          Sd/- 

      (H.S. SIDDHU)                                   (PRASHANT MAHARISHI)  

JUDICIAL MEMBER                                            ACCOUNTANT MEMBER    
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