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                         Date of hearing                                28-06-2016 
             Date of pronouncement                     22-07-2016 

 

O R D E R 

 

PER S. RIFAUR RAHMAN, A.M.: 

 

 This appeal is preferred by the assessee against the order of 

the learned Commissioner of Income-tax(A) -3, Hyderabad  for AY 

2009-10. 

 

2. Briefly the facts of the case are that the assessee company, 

engaged in the business of steel trading, filed its Return of Income for 

AY 2009-10 declaring an income of Rs.56,18,340/-. Subsequently, 

vide an order u/s 143(3) dated 26-12-2011, the income was assessed 

at Rs. 1,65,10,110/-. In the order u/s 143(3) dated 26-17.-2011, there 

was a single issue of addition of Rs.1,08,91,771/- as unexplained 

cash credit u/s 68.  
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3. The brief facts of the issue are that during the course of 

scrutiny proceedings, on perusal of the cash book of the assessee for 

the FY 2008-09, it was observed that the assessee has shown to have 

received cash of Rs. 1,08,91,771/- from M/s Redsun Engineers Pvt. 

Ltd during the year. On further enquiry, it was submitted by the 

assessee that this cash was paid by M/s Redsun Engineers Pvt. Ltd in 

FY 2008-09 towards the outstanding balance due to the company for 

the supplies made in earlier years, i.e. M/s. Redsun Engineers was a 

sundry debtor to the assessee company in the beginning of the year 

and when the debtor paid the dues in cash, the debtor was credited 

and the cash book was debited.  

 

3.1 In order to verify the truth in the above submissions, summons 

u/s 131 were issued to M/s. Redsun Engineers Pvt. Ltd. to furnish the 

account copy of  the assessee and also was asked to confirm if any 

cash payments were made to assessee in FY 2008-09. In response, 

M/s. Redsun Engineers Pvt. Ltd. furnished the account copy of 

assessee in its books of account and also confirmed that no cash 

payment during FY 2008-09 was made to assessee. The AO noted 

that in fact, as per the account copy of the assessee in the books of 

M/s, Redsun Engineers Pvt. Ltd., no payment was made at all during 

FY 2008-09 i.e. assessee remained as a sundry creditor in the books 

of M/s. Redsun Engineers Pvt. Ltd. at the beginning of the year and 

also at the end of the year. Hence the source of this debit in the cash 

book and the credit in the sundry debtors account remained 

unexplained. When the assessee was confronted with this 

discrepancy it had no reply/explanation in its support and accordingly 

agreed for the addition of this income with the plea that the addition 

was accepted to avoid litigation and buy peace from the department. 

Accordingly, this amount of Rs. 1,08,91,771/- was treated as income 

from other sources and the same was added u/s 68 of the I.T. Act.  

 



Tax
pu

nd
it.o

rg

3 
ITA No.  416/H/15 

Sojiram Ispat Pvt. Ltd. 

 

 

4. Thereafter, the AO initiated penalty proceedings u/s 271(1)(c) 

of the Act on the ground that the assessee had concealed its income  

of Rs.1,08,91,771/- from unknown other sources which was in fact 

brought into its cash book as cash receipt, but not credited to its P&L 

account. Rather it was credited in the account of sundry debtor, M/s. 

Redsun Engineers Pvt. Ltd. which was used as a means to conceal its 

income and bring it into the books of account. AO was also of the 

view that it is also a case of furnishing of inaccurate particulars as the 

very cash book and the sundry debtor, M/s. Redsun Engineers Pvt. 

Ltd. account, were fudged with certain non existing entries even 

though there was no cash payment from M/s  Redsun Engineers Pvt. 

Ltd. against outstanding bills. AO observed that the assessee showed 

as if this cash was infused from M/s. Redsun Engineers Pvt. Ltd. 

towards the outstanding dues. Therefore, this is nothing but 

furnishing of inaccurate particulars in the books of account to conceal 

the income. Hence, based on the above facts, the AO opined that this 

is a fit case for levy of penalty u/s 271(1)(c) of the I.T. Act, 1961 

placing reliance on the  case laws whose facts are similar to the facts 

of the current case and stand in support of penalty u/s 271(1)(c),  the 

AO levied a penalty @ 100% of the tax sought to be evaded, which 

worked out to Rs. 37,02,113/-.  

 
5. Aggrieved, assessee preferred an appeal before the CIT(A). 

6. Before the CIT(A), the AR of the assessee submitted that as per 

the assessee’s account in the books of Redson, the balance payable 

as on 31/03/08 was Rs. 98,53,492/- and that Redson had claimed that 

this sum of Rs. 98,53,492 had been paid by cheque during the FY 

2009-10,  the assessee had not received any such cheques during the 

FY 2009-10 from Redson, that the AO had failed to enquire into the 

destination of these alleged cheque payments during the FY 2009-10, 

that unless it was proved by the AO that the cheques of Rs. 98,53,492/- 

had actually been paid to the assessee, it could not be said that the 

assessee introduced unexplained cash of Rs. 1,08,91,771/- in its 
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books. The AR relied on the decision in the case of CIT Vs. Jalaram 

Oil Mills [2002] 253 ITR 192 (Guj.) where it was held that merely 

because an addition had been made u/s 68, it did not follow that 

penalty u/s 271(1)(c) should be levied and that it was necessary for 

the department to prove that the amount in question was the 

assessee’s income.  

7. In view of the submissions of the AR of the assessee, the 

CIT(A) directed the AO to make enquires to ascertain whether the 

cheques issued by Redsun during the FY 2009-10 were credited to 

the bank account of the assessee.  In his remand report the AO 

submitted as under: 

a. The following cheques were issued by Redsun: 

S.No. Cheque No. & Date Amount  Issued to  Paid to  Endorsed by 

1 06/01/10, 436657 9,00,000 Basal 

Steels 

Naresh 
Corp. 

Proprietor, 
Basal Steels 

2 06/01/10, 436658 8,50,000 -do- -do- -do- 

3 06/01/10, 436659 7,50,000 -do- -do- -do- 

4 08/01/10, 43669 8,00,000 Soj iram 

Ispat 

-do- Partner, 

Soj iram Ispat 

5 08/01/10, 436670 9,00,000 -do- -do- -do- 

6 08/01/10, 436671 9,13,000 -do- -do- -do- 

7 26/03/10, 676321 9,00,000 -do- Kuber 

Corp. 

Manager, 

Soj iram 

8 26/03/10, 676322 9,00,000 -do- -do- -do- 

9 26/03/10, 676323 9,00,000 -do- -do- -do- 

10 26/03/10, 676324 9,00,000 -do- -do- -do- 

11 26/03/10, 676325 9,00,000 -do- -do- -do- 

12 26/03/10, 676326 2,40,492 -do- -do- -do- 

 

b. Redsun had submitted that cheques had been issued to Basai 

Steels, a sister concern of the assessee, at the request of the 

assessee. 

c. The cheques were eventually paid to Naresh Corporation 

(Proprietor Sri Amarchang Agarwal, whose business was stated to be 



Tax
pu

nd
it.o

rg

5 
ITA No.  416/H/15 

Sojiram Ispat Pvt. Ltd. 

 

 

cheques discounting) and Kuber Corporation (Proprietor Sri Mukesh 

Kumar Gupta.) 

d. The cheques issued by Redson were bearer cheques, which were 

endorsed in favour of Naresh Corporation and Kuber Corporation.  

 

8.  In response to the remand report, the AR submitted that there 

was no bar under the Act to make cash sales, that on the other hand, 

the bar operated u/s 40A(3) on purchases in cash, he also submitted 

that  the name of the assessee was Sojiram Ispat pvt Ltd and the 

name of the sister concern was Basai Steel & power pvt Ltd, but the 

names stated in the cheques were not in these names but in the 

names of Sojiram Ispat and Basal Steels, that the endorsement to 

Naresh corporation was by a person claiming to be a partner of these 

concerns whereas the appellant and its sister concern both being 

companies were represented by their Managing Director/Director and 

that these persons who had made the endorsements were not related 

to the appellant at all. The AR also submitted that Redson had not 

produced the receipt for the cheques issued to the assessee.  

8.1  The AR also submitted before the CIT(A) that the mere fact 

that the assessee had accepted the addition in order to avoid 

litigation should not be construed as a weakness. The AR also 

submitted that there was no need for the assessee to request the 

debtor to pay in multiple uncrossed and bearer cheques of less than 

Rs. 10,00,000/- each, writing the name of the appellant incorrectly so 

as to encash these cheques in an improper manner through a cheque 

discounting agent, and that such action by Redsun showed that they 

intended to encash the cheques submitted that the facts and 

circumstances proved that the assessee has received cash during the 

FY 2008-09 and that the cheques issued by the debtor in the 

subsequent year were encashed by the debtor itself.  
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9. After considering the submissions of the assessee and the 

remand from the AO, the CIT(A) confirmed the action of the AO in 

imposing penalty u/s 271(1)(c) by observing as under: 

13.  It cannot be denied that the enquiries during the 
appellate proceedings have failed to clarify when, if at all, the 
payment had been made by Redson to the appellant. As per the 
appellant, Redson had paid cash to the appellant during the 
impugned year itself. As per Redson, the payment had been 
made by cheque in the subsequent year. Investigation by the 
Assessing Officer show that the cheques were not deposited in 
the appellant's bank account but were subjected to cheque 
discounting. As a result, there is no conclusive evidence in the 
form of banking trails to establish the claim of payment by 
Redson in the subsequent year either. To put it simply, neither 
the appellants claim (that Redson had made the payment to the 
appellant during the current year in cash) nor Redson's claim 
(that Redson had made the payment to the appellant in the loter 
year) has been established.  

14. However, what transpired in the later year and whether 
payment was made by Redson in the later year is not the subject 
matter of the assessment or the penalty. What is material is not 
whether the claim of Redson for the later year are correct but 
whether the claims of the appellant for the current year are 
correct. Merely because Redson may not have made the 
payment in the subsequent year does not lead to the conclusion 
that Redson had made the payment in the preceding year. 
Redson having categorically denied having made the payment to 
the appellant during the current year, the cash credits in the 
appellant's books are rendered unexplained.  

15. The decision in the case of Jalaram Oil Mills was rendered in 
a situation where the Assessing Officer had failed to adduce 
evidence of concealment of income after the assessee had 
agreed to the addition of the cash credits. In the appellant's 
case, the addition has not been made merely on the basis of the 
acceptance by the appellant. The Assessing Officer has 
established through his enquiries with Redson that the cash 
credits had not come from Redson as claimed. The Assessing 
Officer had thus adduced evidence of concealment of income 
which the appellant had failed to rebut. On the other hand, the 
Assessing Officer has referred to several decisions which are 
eminently applicable to the facts in the appellant's case.  

16. The cash credits in the books of the appellant have been 
found to be unexplained. The explanation of the appellant has 
also been found to be false. Consequently, the appellant is held 
to have concealed the particulars of its income. Therefore, the 
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levy of penalty u/s 271(1)(c) is upheld and the appeal is 
dismissed.” 

10. Aggrieved by the order of the CIT(A), the assessee is in appeal 

before us raising the following grounds of appeal: 

1. The order of the learned Principal Commissioner of Income 
Tax, Hyderabad-7, is against the law, weight of evidence and 
probabilities of case.  

2. The learned Commissioner of Income Tax erred in confirming 
the order of the Assessing Officer, wherein a penalty of 
Rs.37,02,113/- has been levied.  

3. The learned Commissioner of Income Tax came to a 
conclusion that the Redson Engineers Pvt Ltd, may not have 
made the payment in the later year, therefore, erred in assuming 
that it has not paid the amount in the subject assessment year.  

4. The enquiries made by the First Appellate Authority 
established that the Redson Engineers Pvt Ltd has made the 
payment in cash in the subject assessment year, therefore, the 
order of the First Appellate Authority confirming the penalty is 
erroneous.  

5. The appellant craves leave to add to, amend or modify the 
above grounds of appeal either before or at the time of hearing of 
the appeal, if it is considered necessary.”  

11. Before us the ld. AR of the assessee submitted that the IT Act 

does not prohibit the assessee to receive the cash against the sale 

proceeds. The restriction u/s 40A(3) applies to only purchases. It is a 

common practice that a part of sale proceeds are received in cash, 

the learned Assessing Officer pointed out two parties who have paid a 

part of sale proceeds in cash, during the period relevant to the 

subject assessment year. The first party M/s Anjeneya Steels 

confirmed cash payment of Rs.3,12,87,161/-, whereas, the other party 

M/s Redson Engineers Pvt Ltd denied having paid the cash. The 

assessee not to have a protracted litigation with the Department  

agreed for the addition of Rs. 1,08,91,771/- and to purchase the 

peace, with a pleading not to initiate the penalty proceedings. 

However, the learned Assessing Officer without making further 

enquiries and also on the same set of facts levied a penalty of 
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Rs.37,02,113/- u/s 271(1)(c) of the IT Act. The facts and enquiries 

made at the time of assessment proceedings for making addition are 

not sufficient for levy of penalty. The Assessing Officer should have 

proved conclusively that what has been stated by the debtor is not 

correct.  

11.1 Ld. AR further submitted,  there is no prohibition to receive the 

cash from the trade debtors, therefore, there is no necessity to the 

assessee to request the debtor to provide the uncrossed cheques so 

as to get them discounted through a cheque discounting agent by 

paying commission. It is a fact that the sales are recorded in the 

books of the assessee and the accounts could be squared either by 

receipt of cash or cheque. There is no necessity for the assessee to 

go to a cheque discounting agent and pay a commission to the agent 

to encash the uncrossed cheque.  

11.2.  Ld. AR argued vehemently that the cheques are written in the 

name of M/s Basai Steels and Sojiram lspat, whereas, the correct 

names of the assessee and its sister concern are M/ s SOJlRAM 

lSPAT PVT LTD and M/ s BASAl STEELS & POWER (PVT) LTD i.e. 

both the entities are private limited companies therefore, if anybody is 

issuing a cheque it should be in the correct name of the person to 

whom the cheque is being issued. Further, according to the report of 

the Assessing Officer the cheques are encashed through a cheque 

discounting agent. In respect of Basai Steels endorsement on the 

backside of the cheque as "please pay to Naresh Corporation" is 

made by a person claiming to be a partner of M/ s Basai Steels, in 

respect of Sojiram lspat for three cheques, the endorsement appears 

to have been made by one Lakshman claiming again as partner, in 

respect of balance of six cheques the endorsement is made by a 

person alleged to be Manager. All these facts clearly proves that it is 

only  M/s Redson Engineers Pvt Ltd issued cheques in the names of 

Basai Steels and Sojiram lspat and the cheques which were issued 

uncrossed and encashed through cheque discounting agent to save 
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itself from the provisions of section 40A(3) of the IT Act. It clearly  

proves that in the subject assessment year the debtor made the 

payment in cash and appears to have been not recorded in the books 

of accounts and in the subsequent years it has recorded as if the 

payments are made by cheque and subsequently encashed through 

cheque discounting agents.  

11.3 Ld. AR submitted that the learned CIT agreed that there is no 

conclusive evidence in the form of banking trials to establish the 

claim of payment by Redson Engineers Pvt. Ltd. in the subsequent 

year.  

11.4 Ld. AR relied on the  case of CIT Vs Jalaram Oil Mills (2002) 

253 ITR 192, the ratio of the Hon 'ble Gujarat High Court decision is 

that there cannot be a situation where merely because an addition 

has been made by invoking section 68, penalty u/s 271(1)(c) would 

follow, as a natural corollary-Dehors provisions of section 68 it cannot 

be stated with certainty that said sums would be concealed income. 

The facts and circumstances and the enquiries made by the 

Assessing Officer during remand proceedings clearly established that 

the addition made u/s 68 cannot be stated that it is a concealed 

income. Therefore provisions of section 271(1)(c) are not attracted.   

12. The ld. DR on the other hand relied on the orders of revenue 

authorities and submitted that the debtor M/s Redsun engg. Pvt. Ltd. 

had categorically denied paying any cash and moreover, the debtor 

has issued 12 cheques in the subsequent year as settlement of the 

outstanding. These aspects are not relevant as during this AY, 

assessee had accepted the addition as it could not explain the source 

of such receipt of cash.  

13. In the rejoinder, ld. AR argued that the cheques issued were not 

addressed to the actual name of the company, it does not prove that 

the payments were correct and M/s Redsun Engg. Pvt. Ltd. had  not 

submitted any proof for payment confirmation from the assessee.  
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14. Considered the submissions of both the parties and perused the 

material facts on record. The issue before us is, the assessee is 

claimed to have received cash payments from the Debtors, namely, 

M/s Redsun Engg. Pvt. Ltd., whereas the debtor has denied of making 

such huge cash payments and submitted before the AO that it has 

issued cheque payments to settle the outstanding amount of Rs. 

98,53,492/- in their books of accounts. Aggrieved with the penalty 

order, assessee submitted before the CIT(A) that it has not received 

any such cheque payments from the debtor and requested for 

investigation. Based on the direction of CIT(A), AO conducted 

investigation on such banking transactions. Based on the remand 

report of the AO, CIT(A) has concluded that  investigation 

proceedings have failed to  clarify payment had been made by M/s 

Redson Engg. Pvt. Ltd.  to assessee and vice versa, as the cheques 

issued by M/s Redsun were all bearer cheques, which were 

discounted by so called partner/manager of the assessee. It is 

pertinent to note that these cheques were issued as bearer cheques 

for settlement of such huge outstanding. We are not sure what is the 

necessity of going for discounting of such bearer cheques that too by 

the so called Partner/Manager of the assessee, when the cheques 

were issued to the Pvt. Ltd. company. On the other hand,  assessee 

itself would have discounted in their own bank. It leaves us certain 

amount of suspicion on the whole transaction or claim of the debtor 

i.e. M/s Redsun Engg. Pvt. Ltd. It is the duty of the debtor to collect 

payment confirmation from the assessee while making such huge 

outstanding dues.  In the present case, the debtor failed to submit 

any of such proof. In the above said circumstances, we are not in a 

position to confirm penalty order at this stage. In our considered view, 

it is appropriate to remit this case back to the file of the AO with a 

direction to investigate banking transactions properly. The AO is 

directed to call for proper proof of settlement of dues by M/s Redson 

Engg. Pvt. Ltd. In the instant case, one of the parties i.e. assessee or 

the debtor submitted improper particulars. Therefore, we need to 
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establish who is making improper claim. AO to investigate further and 

determine whether the particulars submitted by the debtors are 

proper. In case, it is found to be improper, penalty proceedings may 

be dropped. In case of necessity, assessee may be given opportunity 

of being heard in the matter.  

15. In the result, appeal of the assessee is treated as allowed for 

statistical purposes.  

 Pronounced in the open court on 22nd July, 2016 

 
 
               Sd/-      Sd/- 
(P. MADHAVI DEVI)                   (S. RIFAUR RAHMAN) 

         JUDICIAL MEMBER                          ACCOUNTANT MEMBER                    
 

Hyderabad, Dated: 22nd  July,  2016 

kv 

Copy to:-  

 
1)  M/s Sojiram Ispat Pvt. Ltd., C/o Mohd. Afzal, Advocate, 11-5-465, 
   Sherson’s Residency, Flat No. 402, Criminal Court Road, Red Hills, 
   Hyderabad – 500 004. 
2) ACIT, Circle – 3(2), IT Towers, Hyderabad  

3)  CIT(A) - 3, Hyderabad 

4)  CIT - 3,  Hyderabad 
5) The Departmental Representative,  I.T.A.T., Hyderabad. 
 
 




