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IN THE INCOME TAX APPELLATE TRIBUNAL, 

MUMBAI BENCH “J”, MUMBAI 

 

BEFORE SHRI D. KARUNAKARA RAO, ACCOUNTANT MEMBER AND 

SHRI SANJAY GARG, JUDICIAL MEMBER 
 

 

ITA No.1603/M/2015 

Assessment Year: 2009-10 
 

M/s. Five Vision, 

D-201, Vasant Smruti, 

Thakur Complex, 

Kandivali (East) 

Mumbai – 400 101 

PAN: AABFF 8876C 

Vs. 

 

ACIT-33(1), [Erstwhile ACIT 

25(3)], 

IT Offices, 

308, 3
rd

 Floor, 

Pratyakshkar Bhavan, 

Bandra Kurla Complex, 

Mumbai - 400050 

         (Appellant)                                          (Respondent) 
 

 

Present for: 
Assessee by   : None 

Revenue by    : Shri C.W. Angolkar, D.R. 

 

Date of Hearing   : 18.07.2016 

Date of Pronouncement  : 22.07.2016 

 

O R D E R 

 

 

Per Sanjay Garg, Judicial Member: 

 

 The present appeal has been preferred by the assessee against the order 

dated 24.12.2013 of the Commissioner of Income Tax (Appeals) [hereinafter 

referred to as the CIT(A)] relevant to assessment year 2009-10. 

 

2. The assessee through its grounds of appeal has agitated the action of the 

Ld. CIT(A) in dismissing its appeal by holding that the same was barred by 

limitation.   

 

3. None has come present on behalf of the assessee despite notice being 

sent. 

 

4. We have gone through the grounds of appeal and are of the view that the 

appeal can be disposed of after hearing the Ld. D.R.  
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5. The present appeal before us is time barred by 361 days.  No application 

for condonation of delay has been filed by the assessee along with the appeal.  

A defect notice was also issued by the Registry on 18.03.15 wherein it was 

mentioned that the appeal was barred by 361 days and that the assessee had not 

filed any condonation petition/affidavit in this respect but till date no remedial 

action has been taken by the assessee.     

 

6. After going through the impugned order, we find that the appeal before 

the Ld. CIT(A) was also filed with a delay of seven months.  We have also 

noted the reasons assigned by the assessee.  It has been mentioned by the 

assessee that the impugned additions were made on the basis of unexplained/ 

non genuine purchases.  It was submitted by the assessee before the Ld. 

CIT(A) that as advised by their Chartered Accountant/authorized 

representative, the assessee did not file any appeal against the said order of the 

Assessing Officer (hereinafter referred to as the AO).  It has also been pleaded 

that the assessee was advised by their authorized representative that if the 

assessee would cooperate in the assessment proceedings, no penalty would be 

levied under section 271(1)(c) of the Act.  However, when the assessee 

received penalty order under section 271(1)(c) of the Act then the assessee 

consulted some other senior counsel who advised the assessee to file appeal 

both against the quantum order and penalty order.  The assessee had also 

placed before the Ld. CIT(A) an affidavit dated 18.08.12 of its authorized 

representative wherein said representative/Chartered Accountant deposed that 

he had advised the assessee not to file the appeal against the quantum additions 

because he was of the opinion that penalty under section 271(1)(c) would not 

be attracted if the assessee would cooperate with the department in the 

assessment proceedings and would not file appeal against the quantum 

additions.  It had been further deposed in the said Chartered Accountant’s 

affidavit that he, even did not advice the assessee to file the appeal against the 

order passed by the AO under section 143(3) of the Act when the notice 
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initiating the penalty proceedings under section 271(1)(c) was also served on 

the assessee along with the order under section 143(3) of the Act.  The said 

Chartered Accountant has further affirmed that the assessee, thus, had not filed 

the appeal in the absence of his advice to do so.  Hence, the delay in filing the 

appeal was not attributable to the assessee but solely attributable to absence of 

such advice from his side.  The Ld. CIT(A) considered the above submissions 

found that the assessee did not have any sufficient cause which prevented it 

from filing the appeal in time. Moreover, the assessee was not aggrieved by the 

order passed under section 143(3) of the Act by the AO rather the assessee was 

aggrieved from the levy of penalty and thus the assessee did not file the appeal 

against the quantum order.  However, when the penalty was levied, the 

assessee filed the appeal against the quantum addition also which was time 

barred.  The Ld. CIT(A) thus held that the same cannot be construed to be 

sufficient cause for condonation of delay of seven months in filing the appeal.  

He therefore dismissed the appeal of the assessee being barred by limitation.  

Aggrieved by the said order of the Ld. CIT(A), the assessee preferred appeal 

before this Tribunal.   

 

7. The present appeal of the assessee before this Tribunal is also barred by 

limitation of 361 days.  No application/affidavit for condonation of delay has 

been filed nor any reasons have been explained for the delay in filing the 

appeal. Even the assessee has also not responded to the defect 

memo/rectification notice issued by the registry on 18.03.15.   

 

8. The above sequence of events clearly shows that the assessee was 

neither serious in prosecuting his appeal before the Ld. CIT(A) nor before this 

Tribunal.  Even the reasons cited by the assessee before the CIT(A) for 

condonation of delay did not constitute sufficient cause justifying the 

condonation of the delay period by the CIT(A).  In the affidavit the concerned 

Chartered Accountant/ authorized representative, it has been stated that he was 

getting feelers from the AO that the AO may waive the penalty under section 
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271(1)(c) of the Act if the assessee would cooperate in the assessment 

proceedings and did not contest the same in appeal.  It has also been deposed 

by him that he advised the assessee not to carry the matter in appeal under the 

belief that in doing so, the penalty under section 271(1)(c) would not be 

attracted.  He even did not advise the assessee to file the appeal even though 

the notice initiating the penalty under section 271(1)(c) was also served on the 

assessee along with order under section 143(3) of the Act.  The above 

contentions of the said authorized representative thus were self contradictory.  

His belief that penalty would not be levied under section 271(1)(c) was already 

got cleared/controverted on the date of receipt of the notice for initiating the 

penalty; still, he did not advise the assessee to file the appeal against the order 

passed by the AO passed under section 143(3) of the Act.  From the pleadings 

of the assessee it clearly reveals that in fact the assessee was not aggrieved by 

the quantum additions rather the assessee was aggrieved on account of levy of 

penalty that is way the assessee had chosen not to file the appeal against the 

quantum additions.  If on a subsequent occasion some senior counsel advised 

the assessee to file the appeal, that cannot be a sufficient cause for condonation 

of delay.  We are surprised rather shocked to see that the concerned Chartered 

Accountant has deposed in the affidavit that he was getting feelers from the 

AO that the AO would not levy penalty if the assessee would not contest the 

quantum additions and that it was he who advised the assessee not to file the 

appeal, even, after receipt of notice regarding the initiation of penalty the 

proceedings under section 271(1)(c) of the Act.  He also deposed before the 

Ld. CIT(A) in his affidavit that the appeal was not filed because of his advice 

and that the delay may be condoned.  We feel it difficult to digest that such an 

advice may be given to an assessee by a Chartered Accountant and then that 

Chartered Accountant could affirm that he in fact has given such a wrong 

advice to the assessee by way of deposition in an affidavit.     
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9. Whatsoever might have been advice of the Chartered Accountant of the 

assessee, firstly the assessee in fact was not aggrieved by the order under 

section 143(3) but of the penalty order under section 271(1)(c); secondly the 

assessee has not shown sufficient cause for condonation of delay in filing the 

appeal before the Ld. CIT(A), hence, there is no infirmity in the order of the 

Ld. CIT(A) in rejecting the application for condonation of delay.    

 

10. Even no application for condonation of delay has been filed before this 

Tribunal. No reasons/circumstances for filing the appeal with a delay of 361 

days has been explained before us.  It seems that the assessee again failed to 

take advice from his senior counsel even after dismissal of his appeal for the 

same reason by the Ld. CIT(A). Hence, appeal before this Tribunal is barred 

by limitation. 

 

11. In view of this, neither we find any reason to interfere with the order of 

the Ld. CIT(A) in dismissing the appeal before him being barred by limitation 

nor we find any reason or sufficient cause to condone the delay in filing the 

appeal before this Tribunal.  Hence, the appeal of the assessee is dismissed in 

both courts.        

 

12. The appeal of the assessee is therefore dismissed.    

   
Order pronounced in the open court on 22.07.2016. 

 

                       Sd/-      Sd- 

      (D. Karunakara Rao)  (Sanjay Garg) 

ACCOUNTANT MEMBER                                            JUDICIAL MEMBER 
 

 

Mumbai, Dated: 22.07.2016. 
 

* Kishore, Sr. P.S.   
 

Copy to:  The Appellant 

              The Respondent 

              The CIT, Concerned, Mumbai 

              The CIT (A) Concerned, Mumbai 

              The DR Concerned Bench                    

 

//True Copy//                                                          [              
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                                             By Order 

 

 

                                                                            

                                                        Dy/Asstt. Registrar, ITAT, Mumbai. 

 

 

 




