
 

IN THE INCOME TAX APPELLATE TRIBUNAL 

PANAJI BENCH, PANAJI 
 

BEFORE SHRI N.S. SAINI, HON’BLE ACCOUNTANT MEMBER AND 
SHRI GEORGE MATHAN, HON’BLE JUDICIAL MEMBER 

 
IT(SS)A Nos. 45 & 46/PAN/2015 

(Asst. Year : 2007-08 & 2008-09) 
 

 
M/s. Trimurti Exports, 

C/F-1 & 3, J.B. Apartments, 
Near Pandava Church, Aquem, 

Alto, Margao – Goa. 

Vs. Pr.CIT (Central), 

Bangalore. 

   

PAN No. AADFT 5082 G   

(Appellant)  (Respondent) 
 

  Assessee by   : Shri Pramod Vaidya – Adv.  

  Department By   : Shri Anand Shankar Marathe-DR 

  Date of hearing   : 19/07/2016.   

 Date of pronouncement  : 19/07/2016. 

O R D E R 

 

PER GEORGE MATHAN, JUDICIAL MEMBER 

  

 These are the appeals filed by the assessee against the separate 

orders of the Principal Commissioner of Income Tax (Central), 

Bangalore in F.No. 263/Trimurti Exports/Pr.CIT(C)/2014-15, each dated 

25/03/2015 for the Assessment Years 2007-08 & 2008-09.    

 

2.  Shri Pramod Vaidya, Advocate represented on behalf of the 

assessee and Shri Anand Shankar Marathe, Departmental 

Representative represented on behalf of the Revenue.  

  

3. It was the submission that the appeals filed by the assessee are 

delayed by 219 days, for which the assessee has filed a necessary 

affidavit for condonation of delay, wherein it was mentioned that the 



2 
IT(SS)A Nos. 45 & 46/PAN/2015 

orders have been served on the receptionist of the assessee Mr. Akbar 

Dharwad and it was not intimated to the assessee by him and it was 

only, when the issue was taken up by the Assessing Officer for giving 

effect to the order of the Pr. Commissioner of Income Tax passed under 

section 263, the assessee was aware that such an order has been 

passed and immediately copy of the order was traced and on advice 

from the assessee’s counsel, the appeal had been filed. The 

Departmental Representative did not raise any serious objection for 

condonation of delay.   

 

4.  As it is noticed that the assessee has given reasonable 

explanation for condonation of delay and the same has not been 

seriously objected to by the Revenue, the delay stands condoned and 

the appeals are disposed of on merits. 

 

5. It was submitted by the Authorized Representative of the 

assessee that the assessee is a trader and exporter of iron ore and 

minerals.  It was the submission that there was a search and seizure 

operation on the premises of the assessee on 12/10/2010 and the 

assessment came to be completed under section 153A read with sec. 

143(3) on 28/03/2013.  It was the submission that this order under 

section 153A was a subject matter of revision under section 263 for the 

Assessment Years 2007-08 & 2008-09 on the ground that there was 

under invoicing by the assessee on the basis of average FOB price for 

the same grade and the same period and this was not looked up into by 

the Assessing Officer.  It was the submission that the methodology of 

arriving at the average rate of FOB price was not put to the assessee by 

the Pr. Commissioner of Income Tax.  It was the submission that there 

is a substantial difference between a person who does activity of mining 

and exports and a person who does trading and exports.  It was the 

submission that the assessee is a trader and is not a miner.   It was the 

submission that the accounts of the assessee are under statutory audit 
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and even the party-wise breakup and the FOB value actually realized 

were before the Assessing Officer.  It was the submission that the 

Pr.Commissioner of Income Tax has adopted an average rate of FOB 

price and has attempted to tax hypothetical income in the hands of the 

assessee.  It was the further submission that under the similar 

circumstances, notice under section 263 had been issued on other 

assessees and the proceedings had also been dropped.  It was the 

submission that the order under section 263 in the case of assessee 

was liable to be set aside.  He also relied upon the decision of the 

Hon’ble Bombay High Court in the case of Gabriel India Ltd. reported in 

203 ITR 108 to support his submission that simply because of 

Commissioner did not agree with the conclusion of the Assessing 

Officer, the order of the Assessing Officer cannot be held to be 

erroneous and prejudicial to the interest of the Revenue.  He placed 

further reliance on the decision of the Hon’ble Gujarat High Court in the 

case of R.K. Construction Company reported in 313 ITR 65 to submit 

that the Commissioner of Income Tax was not justified in invoking his 

revisional jurisdiction when the Assessing Officer has taken a particular 

view on the basis of evidence produced before him.  He further placed 

reliance on the decision of the Hon’ble Allahabad High Court in the case 

of Krishna Capbox (P.) Ltd. reported in (2015) 60 taxmann.com 243 

(All.) to submit that a mere non-discussion or non-mention of enquiry 

done by the Assessing Officer in the assessment order could not lead to 

the assumption that the Assessing Officer did not apply his mind.  He 

also placed reliance on the decision of Hon’ble Rajasthan High Court in 

the case of Deepak Real Estate Developers (I) (P.) Ltd. reported in 367 

ITR 377 (Raj.) to submit that the Assessing Officer having examined 

relevant material on record, Commissioner of Income Tax without 

rejecting those documents could not pass revisional order.  He also 

placed reliance on the decision of the Hon’ble High Court of Calcutta in 

the case of Jai Kumar Kankaria reported in 251 ITR 707 to submit that 

the term ‘erroneous’ has to be looked into from facts and circumstances 
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and materials which are placed before the Assessing Officer at the time 

of assessment and there is no scope under section 263 to reopen an 

assessment on subsequent event or any new material. 

 

6. In reply, Departmental Representative vehemently supported the 

order of the Pr. Commissioner of Income Tax.  He placed reliance on the 

decision of the Coordinate Bench of this Tribunal in the case of 

M/s.Timblo Private Ltd. in ITA Nos. 253 to 257/PNJ/2015, dated 

18/08/2015, wherein on an identical issue the order under section 263 

had been upheld. He further placed reliance on the decision of the 

Coordinate Bench of this Tribunal at Mumbai in the case of 

M/s.Crompton Greaves in ITA No. 1994/Mum/2013 dated 01/02/2016 

wherein it has been held that the Explanation 2 to section 263 

introduced w.e.f. 01/06/2015 is declaratory & clarificatory in nature and 

is inserted to provide clarity on the issue as to which orders passed by 

the Assessing Officer shall constitute erroneous and prejudicial to the 

interest of the Revenue for the purpose of invoking the powers under 

section 263.  It was the submission that in view of the Explanation 2 to 

section 263 introduced, the decisions relied upon by the Authorized 

Representative of the assessee were no more good law. 

 

7. In reply, Authorized Representative of the assessee submitted 

that the order in the case of M/s. Timblo Private Ltd. (supra) was 

distinguishable insofar as in the said case, the undisclosed bank 

accounts had been found and the assessee had also admitted to the 

under invoicing.  It was the submission that there was no evidence of 

under invoicing in the assessee’s case. 

  

8. We have considered the rival submissions.  A perusal of the order 

passed under section 263 in the present case, clearly shows that the 

Pr.Commissioner of Income Tax has given the assessee’s details of 

under invoicing which is alleged against the assessee.  This is found in 
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the chart at page No. 2 of the order of the Pr. Commissioner of Income 

Tax.  A perusal of the commercial invoice as provided by the assessee 

which is found at page No. 129 of the paper book also, in fact shows the 

quality representing FE content of the iron ore exported.  The issue of 

under invoicing had raised up adequate national issues in respect of 

export of iron ore and the Commission under the name ‘Shah 

Commission’ had been appointed to verify the said question.  

Admittedly, the Shah Commission was more towards the evasion of the 

customs duty in respect of export of the iron ore consequent to under 

invoicing.  It had nothing to do with the Income tax angle.  However, 

the said Shah commission’s report has also identified the  assessee as 

one of the exporters, who had done under invoicing.  The 

Pr.Commissioner of Income Tax has not relied upon the Shah 

Commission report.  However, he has identified the issues of under 

invoicing in respect of the exports made by the assessee to China.  

Further, a perusal of the order of Pr. Commissioner of Income Tax at 

para 6 clearly shows that from the assessee’s submission, the assessee 

has clearly conceded that there is a scope for short realization of 

exports.  Admittedly, these have not been examined by the Assessing 

Officer.  This is not a case where the Assessing Officer has examined 

the issues, but has not recorded the same in the assessment order.  

This is a case where issue of under invoicing has not been looked into at 

all by the Assessing Officer as is evident from para 6 of the order of the 

Pr.Commissioner of Income Tax.  The assessee has also not been able 

to show any evidence to show that the issue of under invoicing was 

even touched upon by the Assessing Officer.  A perusal of the decision 

relied on by the Authorized Representative of the assessee shows that 

none of the said decisions apply insofar as this is not a case where the 

Commissioner has taken a different view from that taken by the 

Assessing Officer.  This is a clear case where there has been no 

investigation by the Assessing Officer in respect of the issue.  The 

submission of the Authorized Representative of the assessee that the 
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Pr. Commissioner of Income Tax has dropped the proceedings in other 

cases would not come to the rescue of the assessee, insofar as on what 

basis, the issues have been dropped have not been placed before us.  

The decision relied upon by the Departmental Representative in the 

case of M/s. Timblo Private Ltd. (supra), though admittedly on an 

identical issue, the submission of the Authorized Representative of the 

assessee that the assessee therein itself had admitted to the receipt of 

additional sale proceeds and the two foreign bank accounts, which were 

undisclosed has also been found, thus, make the facts in the assessee’s 

case different from that of M/s. Timblo Private Ltd’s case, however, the 

principle laid down by the Coordinate Bench of this Tribunal in the case 

of M/s. Timblo Private Ltd. (supra) does apply insofar as it was also a 

case of under invoicing of part of transactions in the export of iron ore 

to China.  As mentioned earlier, as it is noticed that the Assessing 

Officer has not examined the issue of under invoicing, we are of the 

view that the order of the Pr. Commissioner of Income Tax passed 

under section 263 is on a right footing and does not call for any 

interference. 

 

9. In the result, appeals of the assessee stand dismissed. 

 

Order Pronounced in the Court at the close of the hearing on Tuesday, 

the 19th day of July, 2016 at Goa.  

 

 
  Sd/-          sd/-    
   (N.S.SAINI)      (GEORGE MATHAN)       

      Accountant Member        Judicial Member   

    

Dated :  19th July, 2016. 

vr/- 
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 Copy to: 

1.  The Assessee.     
2.  The Revenue. 

3.  The CIT       
4.  The CIT(A)             

5. The D.R. 

6. Guard file. 
               By order 

 
 

 
          Assistant Registrar 

             I.T.A.T., Panaji  

 

 

 

 

 

 




