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आदेश/O R D E R 

 

The Revenue is in appeal before the Tribunal against the order of the 

ld.CIT(A)-I, Ahmedabad dated 15.1.2013 passed for the Asstt.Year 2009-10. 

 

2. The grounds taken by the Revenue are not in consonance with the Rule 

8 of the Income Tax (Appellate Tribunal) Rules, 1963 - they are descriptive 

and argumentative in nature.  In brief, sole grievance of the Revenue is that 

the ld.CIT(A) has erred in deleting the addition of Rs.43,75,750/-. 

 

3. Brief facts of the case are that the assessee has filed its return of income 

electronically on 03.9.2010 declaring total income at NIL.  On scrutiny of the 

accounts, it revealed to the AO that the assessee took a project viz. “Ganesh 

Plaza” from Himalayanagar Cooperative Hsg. Society Ltd.  This scheme was 

developed by the assessee during the financial year 1993-94 to 2004-05.  

According to the assessee, as per the development agreement, the assessee 
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was authorized to entertain booking from the new members.  It has received 

booking amount from new members.  The assessee has to remit that amount 

to the Society and its claim was restricted to the cost of construction agreed 

between the assessee and the Society at the rate of Rs.3000/- per sq.yard.  

Thus, the assessee has received contribution from five new members which 

has been remitted to the Society.  The AO treated this as unaccounted receipt 

of the assessee from the project.  Accordingly, he made the impugned 

addition. 

 

4. On appeal, the ld.CIT(A) has deleted the addition by recording the 

following finding: 

 

“5. I have gone through the assessment order and submissions of the 

A..R. of the appellant carefully. It is seen that the fact that the assessee 

is a contractor and developer for the scheme Himalayanagar 

Cooperative Housing Society Ltd. has not been doubted by the 

Assessing Officer. The appellant has received the following amount 

from the prospective buyers during the year: 

 

Sr.  

No. 

 

Party from whom sum 

received 

 

Property for which 

sum received 

 

Sum received 

(Rs.) 

 

1. 

 

Shri Praful C. Patel, HUF 

 

Office No. B-810 

 

8,00,000/- 

 

2. 

 

Shri Ashish P. Patel, HUF 

 

UnitNo.807 

 

6,40,000/- 

 

3. 

 

Shri Ashish P. Patel, HUF 

 

UnitNo.705 

 

4,37,250/- 

 

4. 

 

Nilu Investment Pvt. Ltd. 

 

Office No.407 

 

9,20,500/- 

 

5. 

 

Shri Vasantlal L. Shah 

 

Office No.B-707 

 

15,78,000/- 

 

 

 

 Total 

 

43,75,750/- 

 

 



ITA No.1124/Ahd/2013 

 

 

3            
 

The copy of the construction agreement between Himalayanagar 

Cooperative Housing Society Ltd. and the appellant clearly states that 

the land belongs to Himalayanagar Cooperative Housing Society Ltd. 

and that the appellant is to be paid @ Rs.3,000/- per sq.yard towards 

construction cost. It is only an arrangement for payment of the funds 

that the society has allowed the appellant to collect money from the 

members and transfer the same to the society. As per Clause-4 of the 

agreement, the appellant is entitled to collect the agreed consideration 

from the prospective members as per instruction of the society. The 

appellant is only entitled to claim the construction cost @ Rs.3,000/-

per square yard from the society towards cost of transaction the houses 

as per Clause 1 of the agreement. The agreement clearly states what 

are the facilities to be provided by the contractor which is included in 

this cost of Rs.3,000/- and what facilities are not included in the said 

amount of Rs.3,000/-. It has also been specified that the contractor may 

purchase the material in the name of Co-operative Society.  

 

5.1 In the instant case, the contractor has completed his construction 

activity during the period relevant to A.Y.I995-96 to A.Y.2005-06. The 

appellant has been continuously showing the profit on the contract in 

these years. Merely because certain flats are allotted by the society a 

later date will not result in profit of the appellant in the later years. The 

collection of the money from the prospective members (buyers) does 

not constitute any income of the appellant. The appellant has a running 

account with the society wherein it receives entire agreed consideration 

from the clients and thereafter, remits the same to the society after 

deducting the amount receivable towards construction cost due. What 

the appellant is entitled to retain is only a sum of Rs.3,000/- per square 

yard towards construction cost. The Assessing Officer has not brought 

anything on record to prove that the appellant was infact the owner of 

the flats. The money collected by the appellant from the prospective 

buyers thus cannot be income of the appellant. The Assessing Officer's 

observation that though the appellant was in receipt of money from 

Nilu Investments and Shri Vasantlal Sheth was to be shown as advance 

booking but was not found recorded under any loan head in the 

balance-sheet of the assessee for A.Y.2009-10 is not correct. The money 

collected from the following persons totaling to Rs.43,75,750/- would 

have to be credited to the account of the Co-operative Society because 

the appellant would have to remit this amount to the society. 
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5.2 As far as the concealed income of the appellant is concerned since 

the appellant was only a contractor doing contract work hence no 

income has accrued to the appellant after the completion of the 

contract. The Assessing Officer was not brought anything on record to 

show that the appellant was the owner of the houses or that the 

appellant was entitled to receive part of the sale consideration over and 

above the agreed rate of Rs.3,000/- per square yard. It is also not the 

case of the Assessing Officer that some amount was pending in respect 

of the work already done by the appellant. The contention of A.R. of the 

appellant that the project completed in A.Y.2005-06 and hence no 

further income can accrue to the appellant is correct. The money 

collected from the prospective buyers is as per the agreement and the 

same has to be remitted back to the society. The society may have a 

running account with the appellant and the appellant may be collecting 

money on behalf of the society, but such collection of money would not 

make it the income of the appellant. In view of the fact that the 

appellant could not collect anything more than Rs.3,000/- per square 

yard towards construction cost. The addition made by the Assessing 

Officer on receipt of money from prospective clients cannot be treated 

as income of the appellant. In view of the above, the addition made by 

the Assessing Officer is not justified. The same is hence deleted.” 

 

5. With the assistance of the ld.representatives, I have gone through the 

record carefully.  The case of the assessee is that as per the terms of 

agreement entered with the society, it was required to enroll new members 

and received booking amounts from them.  The assessee was to receive 

Rs.3,000/- per sq.yard from the society.  Whatever amount it will collect from 

the alleged new members, that will go to the Society.  The ld.First Appellate 

Authority has considered this aspect while deleting the addition.  According 

to the ld.first Appellate Authority, the assessee as demonstrated that it has 

running account with the society, wherein it receives entire agreed 

consideration from the clients, and thereafter, remit the same to the society 

after deducting the amount receivable towards construction cost due.  There is 

no element of unaccounted receipts pertaining to the assessee is involved.   

Therefore, in my opinion, the ld.First Appellate Authority has appreciated the 
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facts in right perspective, and no addition requires to be made.  With the 

above observations, I dismiss the appeal of the Revenue.  

 

6. In the result, the appeal of the Revenue is dismissed.   

 

Order pronounced in the Court on 18
th

 July, 2016 at Ahmedabad.   

 

 

Sd/-  

         (RAJPAL YADAV) 

     JUDICIAL MEMBER 

 

Ahmedabad;       Dated   18/07/2016     

  




