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 ITA No. 1194/Kol/2014 

Tip Top Builders & Constn. P. Ltd., AY 2009-10 

 

IN THE INCOME TAX APPELLATE TRIBUNAL “B” BENCH: KOLKATA 

 [Before Shri M. Balaganesh, AM & Shri S. S. Viswanethra Ravi, JM] 

 

 I.T.A  No. 1194/Kol/2014 

Assessment Year: 2009-10 

Tip Top Builders & Construction Pvt. Ltd.  Vs.  Commissioner of Income-tax-III 

(PAN: AABCT2623E)     Kolkata.  

 (Appellant)              (Respondent) 

    

Date of hearing:   11.07.2016 

   Date of pronouncement:   13.07.2016 

 

   For the Appellant:      Shri Miraj D. Shah, AR 

   For the Respondent:   Shri Niraj Kumar, CIT, DR 

  

      ORDER 

Per Shri M. Balaganesh, AM: 

This appeal by assessee is arising out of revision order of CIT, Kolkata-III, Kolkata vide 

No. CIT-III/DC(Hq)-3/Kol/263/2013-14/7201-7203 dated 25/26.03.2014. Assessment was 

framed by ITO, Wd-9(1), Kolkata u/s. 143(3) of the Income tax Act, 1961 (hereinafter referred 

to as the “Act”) for AY 2009-10 vide his order dated 30.12.2011. 

2.   The only issue to be decided in this appeal is as to whether the ld CIT is justified in 

invoking revisionary jurisdiction u/s 263 of the Act in the facts and circumstances of the case.  

 

3.  The brief facts of this issue is that the return of income for the Asst Year 2009-10 was 

filed by the assessee on 29.9.2009 declaring taxable income of Rs. 3,82,280/-.  The assessment 

was completed u/s 143(3) of the Act on 30.12.2011 determining the total income at Rs. 

11,74,000/- after making certain disallowances. The ld CIT on perusal of assessment records, 

documents, accounts, submissions etc., it was observed that the assessee had paid a sum of 

Rs.6,31,14,006/- to M/s. Gananayak Vincom Pvt. Ltd. and Rs.7,31,63,040/- to M/s Umang 

Merchandise Pvt. Ltd. The two parties as per 197(1) certificate submitted were entitled to a 

lower rate of deduction of TDS.  M/s. Gananayak Vincom Pvt. Ltd. would enjoy lower rate 

from 26-02-2009 to 31-03-2009 and M/s Umang Merchandise Pvt. Ltd. would enjoy the 
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benefit from 06-03-2009 to 31-03-2009. The ITO, Ward-9(1), Kolkata, the A.O. issued notices 

u/s. 133(6) to both the two parties and in response to such notice, M/s. Gananayak Vincom Pvt. 

Ltd. informed that they had received Rs.6,59,31 ,834/- during the period April, 2008 & 

January, 2009 and the balance Rs.32,71,803/- in March, 2009. Total bill including Service Tax 

was Rs.6,92,03,637/-. M/s Umang Merchandise Pvt. Ltd. had stated to have received 

Rs.7,72,99,427/- during April, 2008 & January, 2009 and balance Rs.44,42,642/- in March, 

2009. Total bill including Service Tax was Rs.8,17,42,.051/-. In other words the assessee had 

made payments of Rs.6,59,31,854 + Rs. 7,72,99,427 = Rs.14,32,31,261 between April 2008 

and January 2009 Rs.32,71,803 + Rs.44,42,642 = Rs.77,14,445 in March 2009. The assessee 

was supposed to deduct TDS at normal rates on Rs.14,32,31,261/- and at a lower rate on 

Rs.77,14,445/- as per rates applicable for TDS u/s.194C & 194I as the case may be. The 

assessee should have deducted tax at source u/s 194C on contracts and u/s 194I on machinery 

hiring etc. totaling to Rs.41,77,475/, being Rs. 29,83,840/- and Rs.11.93,635/- u/s 194C & 194I 

respectively. As per data available, TDS of Rs.17,103/- only was made from these two parties 

resulting in short deduction of TDS of Rs.41,60,372/- [41,77,475 – 10,710]. Conversely it 

appears that no tax was deducted on expenditure of Rs.14,25,60,223/- and should have been 

disallowed u/s.40(a) (ia) of  the I. T. Act. No proper compliance was made by the assessee 

before the ld CIT by giving proper replies to the show cause notice on merits of the case.   The 

ld CIT held that the power of revision by the CIT u/s 263 is very wide and it is in the nature of 

supervisory jurisdiction.  It is well settled that incorrect assumption of facts of application of 

law satisfies the requirement of the law i.e. “order being erroneous and prejudicial to the 

interest of revenue”.  The order passed by the AO without application of mind or orders 

showing apparent error of reasoning or the orders where the AO simply accepts what the 

assessee has stated in his return of income and fails to make the enquiries which are called for 

in the facts and circumstances of the case, will also call for intervention u/s 263 by the CIT.  

Accordingly he dismissed the preliminary objection raised by the assessee on the assumption of 

jurisdiction u/s 263 of the Act. The ld CIT observed that since the lower / nil deduction 

certificate u/s 197(1) of the Act was available only for a limited period of time in a year, the 

assessee ought to have deducted tax at source on payments made prior to the exemption period 

u/s 197(1) of the Act and concluded that there was short deduction of tax at source to the tune 
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of Rs. 41,60,372/- warranting proportionate disallowance u/s 40(a)(ia) of the Act.  Accordingly 

he held that the order passed by the ld AO without making this proportionate disallowance u/s 

40(a)(ia) for short deduction of TDS as erroneous and prejudicial to the interest of the revenue.  

Aggrieved, the assessee is in appeal before us on the following grounds:- 

“1. For that in the facts and circumstances of the case the notice u/s 263 of the Income Tax Act , 

1961 issued by the learned Commissioner of Income Tax was without jurisdiction for want of 

proper notice and opportunity and the order passed on the basis of such notice was bad in law 

hence the same be quashed and or annulled.  

2. For that in the facts and circumstances of the case the notice u/s 263 of the Income Tax Act 

1961 issued by the learned Commissioner of Income Tax was without jurisdiction and the order 

passed on the basis of such notice was bad in law hence the same be quashed and or annulled.  

3. For that in the facts and circumstances of the case the Learned Commissioner of Income Tax 

erred in holding that the assessment order passed by the learned assessing officer in the case of 

the appellant with inadequate inquiry and hence erroneous and prejudicial to the interest of 

revenue and thereby setting aside the said assessment order u/s 263 of the Income Tax Act 1961.  

4. For that in the facts and circumstances of the case the Learned Commissioner of Income Tax 

erred in holding that the assessment order passed by the learned assessing officer in the case of 

the appellant was erroneous and prejudicial to the interest of revenue and thereby setting aside 

the said assessment order u/s. 263 of the Income Tax Act 1961.  

5. For that in the facts and circumstances of the case the Learned Commissioner of Income Tax 

failed to appreciate that the assessment order was not erroneous and prejudicial to the interest of 

revenue and as such the Learned Commissioner of Income Tax had no jurisdiction to interfere 

with the said assessment order.  

6. For that in the facts and circumstances of the case the order passed by the Learned 

Commissioner of Income Tax u/s 263 of the Income Tax Act 1961 is based on wrong appreciation 

of facts of the case and is bad in law.  

7. For that in the facts and circumstances of the case the order passed by the Learned 

Commissioner of Income Tax u/s 263 of the Income Tax Act 1961 failed to consider the correct 

law applicable to provisions of Section 68 of the IT Act 1961 and hence the order passed be 

quashed.  

8. For that in the facts and circumstances of the case the directions contained in the order passed 

by the Learned Commissioner of Income Tax u/s 263 of the Income Tax Act 1961 are beyond 

jurisdiction and hence the same be struck down or quashed.  

9. For that in the facts and circumstances of the case the order passed by the Learned 

Commissioner of Income Tax u/s 263 of the Income Tax Act 1961 is without any basis and hence 

the same be quashed.  

10.The appellant craves leave to press new, additional grounds of appeal or modify, withdraw 

any of the above grounds at the time of hearing of the appeal.” 

 

4.  The ld AR argued that there cannot be any disallowance u/s 40(a)(ia) of the Act in 

respect of short deduction of tax at source.  Reliance in this regard was placed on the decision 

of the Hon’ble Calcutta High Court in the case of CIT vs S.K.Tibrewal in ITAT NO. 183 of 

2012  G.A.No. 2069 of 2012 dated 3.12.2012.  He stated that the tribunal order in the case of 

S.K.Tibrewal was passed in ITA No. 1135/Kol/2010 dated 21.10.2011 wherein it was held that 

the provisions of section 40(a)(ia) of the Act could not be made applicable for short deduction 
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of tax at source. Hence, the ld AO had only taken a possible view by following the 

jurisdictional tribunal order while framing the assessment u/s 143(3) of the Act on 30.12.2011.  

Hence the order passed by the ld AO cannot be construed as erroneous.    He further argued 

that in any case, no prejudice is caused to the interest of the revenue as both the parties to 

whom payments have been made by the assessee i.e M/s Gananayak Vincom Pvt Ltd and M/s 

Umang Merchandise Pvt Ltd had duly confirmed to the ld AO about the entire transactions 

with the assessee u/s 133(6) of the Act and they are also assessed to income tax wherein they 

had duly disclosed these receipts in their returns.  Hence by applying the second proviso to 

section 40(a)(ia) of the Act which has been held to be retrospective in operation by the decision 

of the Hon’ble Delhi High Court in the case of  CIT vs Ansal Land Mark Township P Ltd 

reported in 377 ITR 635 (Del), no disallowance in any case could be made in the hands of the 

assessee u/s 40(a)(ia) of the Act.   Hence the purpose of revision order u/s 263 fails.   

 

5.  In response to this, the ld DR argued that the ld AO had not properly examined the 

period for which section 197(1) certificates were in force.  He ought to have applied his mind 

by making disallowance u/s 40(a)(ia) of the Act in respect of payments made by the assessee 

for the period April 2008 to Jan 2009 or such other period as the case may be.   Despite the fact 

that the entire replies filed by those two parties in response to notices issued u/s 133(6) of the 

Act , and despite the fact that all the data were very much available on record including the 

section 197(1) certificates, the ld AO had not properly applied his mind on the same.  Hence 

revisionary jurisdiction invoked by the ld CIT directing the ld AO to make proportionate 

disallowance u/s 40(a)(ia) of the Act for short deduction of tax at source is right in law.  

 

6.  We have heard the rival submissions.  The facts stated hereinabove remain undisputed 

and hence the same are not reiterated for the sake of brevity.  We find that the ultimate purpose 

of invoking jurisdiction u/s 263 of the Act is to make proportionate disallowance u/s 40(a)(ia) 

of the Act for short deduction of tax at source.   We find that the short point that arises for 

consideration is whether the disallowance u/s 40(a)(ia) of the Act could be made for short 

deduction of tax at source.  We find that this issue has been held in favour of the assessee by 

the co-ordinate bench decision of this tribunal in the case of DCIT vs S K Tibrewal in ITA No. 
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1135/Kol/2010 dated 21.10.2011 wherein it was held that in the case of short deduction of tax 

at source, no disallowance u/s 40(a)(ia) of the Act could be made in the hands of the assessee 

and the assessee could be proceeded against only under section 201 of the Act in such cases.    

This decision was admittedly approved by the Hon’ble Calcutta High Court in the same case in 

ITAT NO. 183 of 2012  G.A.No. 2069 of 2012 dated 3.12.2012.    We also find that the 

assessment order was passed u/s 143(3) of the Act on 30.12.2011 which was after the decision 

rendered by this tribunal on 21.10.2011.  Hence, it could be safely concluded that the ld AO 

had followed the jurisdictional tribunal decision while adjudicating the issue of disallowance 

u/s 40(a)(ia) of the Act though he might not have mentioned the same in his assessment order.     

In such circumstances, the order passed by the ld AO cannot be construed as erroneous.   

Moreover, the decision of the tribunal purportedly relied by the ld AO had been approved by 

the Hon’ble High Court.   In these circumstances, we can safely conclude that the ld AO had 

taken one of the possible view.  It is well settled that twin conditions stipulated in section 

263(1) of the Act are to be satisfied i.e the order being erroneous and the other is it should be 

prejudicial to the interest of the revenue.   In the instant case, one of the twin condition is  not 

satisfied.  Hence, we have no hesitation in quashing the revision order passed u/s 263 of the Act 

in the facts and circumstances of the case.  

 

7.  In the result, the appeal of the assessee is allowed.  

 

 Order is pronounced in the open court on 13.07.2016 

 

 Sd/-        Sd/- 

(S. S. Viswanethra Ravi)          (M. Balaganesh)    

             Judicial Member              Accountant Member 

          

 

Dated :13
th

 July, 2016  

 

Jd.(Sr.P.S.) 
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 Copy of the order forwarded to: 

 

1. APPELLANT – Tip Top Builders & Construction Pvt. Ltd., C/o D. J. 

Shah & Co., Kalyan Bhavan, 2, Elgin Road, Kolkata-700020 

2 Respondent –CIT-III, Kolkata.   

3. The  ACIT,          Kolkata 
 

4. 

5. 

DCIT             , Kolkata 

DR, Kolkata Benches, Kolkata 
 

        /True Copy,          By order, 

    Asstt. Registrar.  
 

 

 




