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      ORDER 

Per Shri M. Balaganesh, AM: 

This appeal by assessee is arising out of revision order of CIT, Kol-II, Kolkata vide 

M. CIT-II/Kol/U/s. 263/2012-13/10114-17 dated 25.03.2013. Assessment was framed by 

ITO, Wd-4(1), Kolkata u/s. 143(3) of the Income tax Act, 1961 (hereinafter referred to as 

the “Act”) for AY 2008-09 vide his order dated 15.09.2010. 

2.  The only issue to be decided in this appeal is as to whether the ld CIT is justified in 

invoking revisionary jurisdiction u/s 263 of the Act in the facts and circumstances of the 

case. 

 

3.  The brief facts of this issue is that the assessee is a private limited company engaged 

in the activities of ‘manufacturing and trading in biscuits’ having its factory at a rural area 

of West Bengal at G.T.Road, Kultora District, Burdwan.  A survey u/s 133A of the Act was 

conducted on 25.1.2008 by the ld AO in the factory premises of the assessee.  On the date 

of survey, the survey team recorded the following stocks of raw materials and finished 

goods:- 
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Sl. No. Particulars Unit Qty. 

1. Raw Materials 

Maida (165 Bags of 60 Kg & 3 Bags of 20-25 Kgs.) 

Sugar 

Vegetable Oil 

Chemicals & Flavors (80Kg.), Milkmaid (80 Kg.) (Approx.) 

 

 

K.G. 

K.G. 

K.G. 

K.G. 

 

8310 

3152 

476 

160 

2 Factory Stores (Approx. Rs.5000/-)   

3 Work in Progress 

Tit Bit (150 gm.) & others (Approx.) 

Mixtures about (200 Kg.) (Approx.) 

Rejected Biscuits (30 Kg) (Approx.) 

 

Cartoons  

 

180 

4 Finished goods 

(As per Annexure-1) 

 

Cartoons  

 

3101 

 

The aforesaid stocks were valued by the survey team at Rs. 7,32,417/-.  There was no 

discrepancy on the said valuation as was admitted by the assessee except stating that the 

survey team did not include the stock of diesel of Rs. 1,60,634/- and stock of packing 

materials to the tune of Rs. 3,38,863/-.   The ld AO observed that in the course of 

assessment proceedings, books of accounts along with requisite details and supporting 

documents including the books inventorised on the date of survey were produced and the 

same were examined on test check basis.   He observed that as the books of accounts as on 

the date of survey were not updated, the survey team could not determine the income 

concealment etc.  Later in the course of scrutiny proceedings, the books of accounts of the 

assessee were updated with the help of bills / vouchers produced and the figures of 

purchases, sales, manufacturing expenses as on the date of survey were determined which 

were duly vouched and accepted by the assessee.   Based on this, the ld AO prepared a 

recasted trading account of the assessee on the date of survey (i.e upto 25.1.2008) by 

having the figures of vouched figures of opening stock, purchases of various items , 

manufacturing expenses and sales figures intact.   He applied the gross profit disclosed by 

the assessee in the earlier year at 11.57% on the sales and arrived at the gross profit.  Based 

on this workings, he arrived at the closing stock figure of Rs. 15,08,380/- as a balancing 

figure.   The ld AO concluded that the difference of Rs. 7,75,963/- (15,08,380 – 7,32,417) 

between the closing stock of Rs. 15,08,380/- as arrived by him as a balancing figure and 

that arrived at the time of survey amounting to Rs. 7,32,417/- could not be reconciled by 
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the assessee.  He concluded that the difference represents sales made outside the books.   

He applied gross profit rate of 11.57% on the said difference of Rs. 7,75,963/- and made an 

addition of Rs. 89,779/- .  The assessee accepted for this addition in the assessment and did 

not prefer any appeal against the assessment order and the taxes due thereon were 

recovered out of refunds due to the assessee.  

 

4.  Later, this assessment was sought to be revised u/s 263 of the Act by the ld CIT by 

treating the order passed by the ld AO as erroneous and prejudicial to the interest of the 

revenue in as much as the ld AO ought to have made addition of Rs. 7,75,963/- towards 

undisclosed sales instead of just adding the gross profit thereon.   The ld CIT observed as 

below:- 

 “The only question which is to be considered is whether the entire sum of Rs.7,75,963/- 

being unreconciled closing stock as above constitutes profit or there should be a method of 

adoption of the net income, as has been done by the Assessing Officer by applying the G.P. 

rate of 11.57%. In this case it is clear that the unreconciled sales is out of books. The 

Assessing Officer is directed to verify whether or not the relatable purchase have been 

debited in the books of accounts. If it is, then the entire sales proceeds of Rs.7,75,963/- and 

not merely the profit earned has to be added. He is also directed to verify what the correct 

rate of GP is, and if relatable purchase are reflected in the books, apply the correct profit 

percentage.” 

 

5.  Aggrieved, the assessee is in appeal before us on the following grounds:- 

 “1. The order of the Ld. CIT passed u/s. 263 is bad in law and on facts and is liable to be 

quashed.  

2. That the CIT's order u/s. 263 is void ab initio in the absence of proper notice inasmuch as 

it does not specify any reasons for the exercise of revisionary jurisdiction u/s. 263.  

3. For that the Ld. CIT erred in exercising the power of revision for the purpose of directing 

the A.O. to hold another investigation when the order of the A.O. was neither erroneous nor 

prejudicial to the interest of the revenue.  

4. That the Ld. CIT erred in preferring to take a different view as a basis for an action 

u/s.263 when the A.O. had taken a particular view after considering the material on record 

and after due investigation.” 

 

6.  The ld AR argued that at the outset, the show cause notice issued by the ld CIT did 

not state how the order passed by the ld AO is erroneous and prejudicial to the interest of 

the revenue.   He argued that the ld AO had prepared a trading account upto the date of 

survey i.e upto 25.1.2008 and arrived the closing stock figure as a balancing figure at Rs. 
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15,08,380/- after applying gross profit @  11.57% on the turnover.  He stated that the ld 

AO had assumed that the assessee is conducting its business in a controlled environment 

where the purchase and selling prices are fixed and would remain so for a longer period of 

time.  This assumption is factually incorrect in as much as the prices of raw material (i.e 

maida) required for manufacturing biscuits (i.e finished goods) fluctuate almost on a daily 

basis , whereas the selling price of biscuits would remain constant for a considerable period 

of time.  This market situation has to be studied and maintained by the assessee to stay in 

the business continuously.   Hence in this scenario, applying the gross profit rate of 11.57% 

by the ld AO on a particular date i.e upto the date of survey would not determine the real 

profit of the assessee.  He further argued that the income tax assessment has to be made 

after taking into account the transactions for the whole year and not confined only upto the 

date of survey.  In the instant case, the ld AO arrived the closing stock figure of Rs. 

15,08,380/- as balancing figure as on the date of survey.  But he had ignored the fact that 

the same would become automatically the opening stock as on 26.1.2008 and the profit 

position of the year has to be determined after taking into account the transactions from 

26.1.2008 to 31.3.2008.  He further argued that absolutely no quantity differences were 

noticed by the survey team at the time of survey or by the ld AO while completing the 

assessment proceedings. The assessee had duly submitted all the records including the 

subsidiary records duly updated at the time of assessment proceedings which were duly 

recorded and admitted by the ld AO in his assessment order.  The same were also examined 

by the ld AO on test check basis as admitted in his order.   No adverse inference were 

drawn on the same.  The books of accounts so produced were not rejected by the ld AO.  

While this is so, there was no need to make an estimate of gross profit on the alleged 

undisclosed sales of Rs. 7,75,963/- and making an addition towards gross profit of Rs. 

89,779/-.  It is true that the assessee did not contest the addition by way of preferring an 

appeal before the ld CITA.  That decision was taken in view of the smallness of the 

addition made and since there was no tax outflow to the assessee pursuant to the said 

addition as the taxes were collected out of refunds due to assessee.  This does not in any 
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way could be construed as acquiescence on the part of the assessee.  Moreover, the ld CIT 

failed to understand that the issue of alleged difference in closing stock has been thoroughly 

examined by the ld AO in the scrutiny assessment proceedings pursuant to the survey 

conducted on 25.1.2008 and pursuant to the report of survey team in this regard.  Hence 

this cannot be the case falling under the category of lack of enquiry by the ld AO 

warranting revisionary jurisdiction u/s 263 of the Act.  He placed reliance on the decision 

of the Hon’ble Delhi High Court in the case of CIT vs Sunbeam Auto Ltd reported in 

(2009) 332 ITR 167 (Del). 

 

7.   In response to this, the ld DR supported the ld CIT’s order u/s 263 of the Act by 

stating that the ld CIT had merely directed the ld AO to make enquiry to verify the relatable 

purchases attributable to the undisclosed sales of Rs. 7,75,963/- have been debited in the 

books by the assessee so as to decide whether the entire undisclosed sales is to be added or 

only the profit derived therefrom is to be added.  The assessee cannot have any grievance 

on this aspect as it is a mere guidance to make an enquiry in a particular manner.  He 

further argued that the ld CIT cannot be expected to make these kind of enquiry at his level.  

 

8.  We have heard the rival submissions and perused the materials available on record 

including the paper book filed by the assessee comprising of income tax returns and final 

accounts for the year ended 31.3.2008 (pages 1 to 15 of paper book) ; tax audit report 

(pages 16 to 29 of paper book) ; show cause notice issued by the ld CIT (page 30 of the 

paper book) ; submissions made before the ld CIT (pages 31 to 40 of paper book) and 

details of closing stock of each products with complete quantitative details month wise 

movements with values thereon (pages 41 to 56 of paper book).   The condition precedent 

for invoking revisionary jurisdiction u/s 263 of the Act is that the ld CIT should prove that 

the order passed by the ld AO is erroneous and prejudicial to the interest of the revenue.   In 

the instant case, no discrepancies were noticed on the quantitative particulars filed by the 

assessee either by the ld AO or by the ld CIT.  We find that the ld CIT had directed the ld 

AO to verify whether the purchases relatable to the unreconciled sales have been recorded 
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or have  not been recorded in the books already by the assessee.  This only tantamount to  

ld CIT trying to direct the ld AO to make fishing and roving enquiry in this aspect to justify 

his suspicion.   We find that the ld CIT is not sure about the aspect as to whether the order 

of the ld AO is erroneous or not.  Hence it could be safely concluded that the ld CIT had 

not given any categorical finding in his order that the order of the ld AO is erroneous.  

Hence the basic assumption of revisionary jurisdiction u/s 263 of the Act fails.  We place 

heavy reliance on the decision of the Hon’ble Bombay High Court in the case of CIT vs 

Gabriel India Ltd reported in (1993) 203 ITR 108 (Bom) wherein it was held that :- 

7. We have heard learned counsel for the parties and carefully perused the orders of the Income-
tax Officer, the Commissioner and the Tribunal. On perusal of the admitted facts, it appears that 
the Income-tax Officer in the instant case had examined the allowability of the claim of the 
assessee for deduction of the above amount of Rs. 99,326. While doing so, he asked for an 
explanation from the assessee in regard to the nature thereof. The assessee furnished a detailed 
explanation, vide his letter dated September 19, 1975. It was on a consideration of the said 
explanation and on being satisfied that it was a revenue expenditure that the Income-tax Officer 
allowed the claim for deduction. It is, however, correct that in his order, he did not make any 
discussion in regard to the query made by him and the explanation submitted by the assessee 
thereto. 

8. According to the commissioner of Income-tax, the order of the Income-tax Officer did not 
disclose any application of mind. He issued the notice as he felt that the expenditure in question 
might be a capital expenditure. But despite examining the matter at length and hearing the 
assessee, he could not come to any conclusion that the expenditure was not revenue expenditure 
but expenditure of capital nature. He referred the matter back to the Income-tax Officer to 
examine the same and to decide afresh. The Tribunal did not approve such action of the 
Commissioner. Therefore, the question that arises for consideration is whether the Commissioner 
without arriving at a finding that the order in question was erroneous can set aside the 
assessment in exercise of power under section 263 of the Act. It may be expedient at this stage to 
set out section 263 of the Act. Section 263, so far as relevant, runs as follows : 

"263. Revision of orders prejudicial to Revenue. - (1) The Commissioner may call for and examine 
the record of any proceeding under this Act, and if he considers that any order passed therein by 
the Income-tax Officer is erroneous in so far as it is prejudicial to the interests of the Revenue, he 
may, after giving the assessee an opportunity of being heard and after making or causing to be 
made such inquiry as he deems necessary, pass such order thereon as the circumstances of the case 
justify, including an order enhancing or modifying the assessment, or cancelling the assessment 
and directing a fresh assessment. 

(2) No order shall be made under sub-section (1) - 

(a) to revise an order of reassessment made under section 147, or 

(b) after the expiry of two years from the date of the order sought to be revised. . . . 



Tax
pu

nd
it.o

rg

7 
 ITA No. 1013/Kol/2013 

Ruchi Bakers (P) Ltd., AY 2008-09 

 

9. From a reading of sub-section (1) of section 263, it is clear that the power of suo motu revision 
can be exercised by the Commissioner only if, on examination of the records of any proceedings 
under this Act, he considers that any order passed therein by the Income-tax Officer is "erroneous 
in so far as it is prejudicial to the interests of the Revenue". It is not an arbitrary or unchartered 
power. It can be exercised only on fulfilment of the requirements laid down in sub-section (1). The 
consideration of the Commissioner as to whether an order is erroneous in so far as it is prejudicial 
to the interests of the Revenue, must be based on materials on the record of the proceedings called 
for by him. If there are no materials on record on the basis of which it can be said that the 
Commissioner acting in a reasonable manner could have come to such a conclusion, the very 
initiation of proceedings by him will be illegal and without jurisdiction. The Commissioner cannot 
initiate proceedings with a view to starting fishing and roving enquiries in matters or orders 
which are already concluded. Such action will be against the well-accepted policy of law that there 
must be a point of finality in all legal proceedings, that stale issues should not be reactivated 
beyond a particular stage and that lapse of time must induce repose in and set at rest judicial and 
quasi-judicial controversies as it must in other spheres of human activity. (See Parashuram 
Pottery Works Co. Ltd. v. ITO ). 

10. As observed in Sirpur Paper Mills Ltd. v. ITO by Raghuveer J. (as his Lordship then was), the 
Department cannot be permitted to begin fresh litigation because of new views they entertain on 
facts or new versions which they present as to what should be the inference or proper inference 
either of the facts disclosed or the weight of the circumstances. If this is permitted, litigation would 
have no end, "except when legal ingenuity is exhausted". To do so, is ". . . to divide one argument 
into two and to multiply the litigation". 

11. The power of suo motu revision under subsection (1) is in the nature of supervisory jurisdiction 
and the same can be exercised only if the circumstances specified therein exist. Two circumstances 
must exist to enable the Commissioner to exercise power of revision under this sub-section, viz., (i) 
the order is erroneous; (ii) by virtue of the order being erroneous prejudice has been caused to the 
interests of the Revenue. It has, therefore, to be considered firstly as to when an order can be said 
to be erroneous. We find that the expressions "erroneous", "erroneous assessment" and "erroneous 
judgment" have been defined in Black's Law Dictionary. According to the definition, "erroneous" 
means "involving error; deviating from the law". "Erroneous assessment" refers to an assessment 
that deviates from the law and is, therefore, invalid, and is a defect that is jurisdictional in its 
nature, and does not refer to the judgment of the Assessing Officer in fixing the amount of 
valuation of the property. Similarly, "erroneous judgment" means "one rendered according to 
course and practice of court, but contrary to law, upon mistaken view of law; or upon erroneous 
application of legal principles". 

12. From the aforesaid definitions it is clear that an order cannot be termed as erroneous unless it 
is not in accordance with law. If an Income-tax Officer acting in accordance with law makes a 
certain assessment, the same cannot be branded as erroneous by the Commissioner simply 
because, according to him, the order should have been written more elaborately This section does 
not visualise a case of substitution of the judgment of the Commissioner for that of the Income-tax 
Officer, who passed the order unless the decision is held to be erroneous. Cases may be visualised 
where the Income-tax Officer while making an assessment examines the accounts, makes 
enquiries, applies his mind to the facts and circumstances of the case and determines the income 
either by accepting the accounts or by making some estimate himself. The Commissioner, on 
perusal of the records, may be of the opinion that the estimate made by the officer concerned was 
on the lower side and left to the Commissioner he would have estimated the income at a figure 
higher than the one determined by the Income-tax Officer. That would not vest the Commissioner 
with power to re-examine the accounts and determine the income himself at a higher figure. It is 
because the Income-tax Officer has exercised the quasi-judicial power vested in him in accordance 
with law and arrived at conclusion and such a conclusion cannot be termed to be erroneous simply 
because the Commissioner does not feel satisfied with the conclusion. It may be said in such a case 
that in the opinion of the Commissioner the order in question is prejudicial to the interests of the 
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Revenue. But that by itself will not be enough to vest the Commissioner with the power of suo motu 
revision because the first requirement, viz., that the order is erroneous, is absent. Similarly, if an 
order is erroneous but not prejudicial to the interests of the Revenue, then also the power of suo 
motu revision cannot be exercised. Any and every erroneous order cannot be the subject-matter of 
revision because the second requirement also must be fulfilled. There must be some prima facie 
material on record to show that tax which was lawfully exigible has not been imposed or that by 
the application of the relevant statute on an incorrect or incomplete interpretation a lesser tax 
than what was just has been imposed. 

13. As observed in Dawjee Dadabhoy and Co. v. S. P. Jain [1957] 31 ITR 872 (Cal), at page 881, 
"the words 'prejudicial to the interests of the Revenue' have not been defined, but it must mean that 
the orders of assessment challenged are such as are not in accordance with law, in consequence 
whereof the lawful revenue due to the State has not been realised or cannot be realised. It can 
mean nothing else". The aforesaid observations were also applied by the Gujarat High Court in 
Addl. CIT v. Mukur Corporation [1978] 111 ITR 312. We are of the opinion that the aforesaid 
interpretation given by the Calcutta High Court to the expression "prejudicial to the interests of the 
Revenue" is the correct interpretation. 

14. We, therefore, hold that in order to exercise power under sub-section (1) of section 263 of the 
Act there must be material before the Commissioner to consider that the order passed by the 
Income-tax Officer was erroneous in so far as it is prejudicial to the interests of the Revenue. We 
have already held what is erroneous. It must be an order which is not in accordance with the law 
or which has been passed by the Income-tax Officer without making any enquiry in undue haste. 
We have also held as to what is prejudicial to the interests of the Revenue. An order can be said to 
be prejudicial to the interests of the Revenue if it is not in accordance with the law in consequence 
whereof the lawful revenue due to the State has not been realised or cannot be realised. There must 
be material available on the record called for by the Commissioner to satisfy him prima facie that 
the aforesaid two requisites are present. If not, he has no authority to initiate proceedings for 
revision. Exercise of power of suo motu revision under such circumstances will amount to 
arbitrary exercise of power. It is well-settled that when exercise of statutory power is dependent 
upon the existence of certain objective facts, the authority before exercising such power must have 
materials on record to satisfy it in that regard. If the action of the authority is challenged before 
the court it would be open to the courts to examine whether the relevant objective factors were 
available from the records called for and examined by such authority. Our aforesaid conclusion 
gets full support from a decision of Sabyasachi Mukharji J. (as his Lordship then was) in Russell 
Properties Pvt. Ltd. v. A. Chowdhury, Addl. CIT . In our opinion, any other view in the matter will 
amount to giving unbridled and arbitrary power to the revising authority to initiate proceedings 
for revision in every case and start re-examination and fresh enquiries in matters which have 
already been concluded under the law. As already stated it is a quasi judicial power hedged in 
with limitation and has to be exercised subject to the same and within its scope and ambit. So far 
as calling for the records and examining the same is concerned, undoubtedly, it is an 
administrative act, but on examination "to consider" or in other words, to form an opinion that the 
particular order is erroneous in so tar as it is prejudicial to the interests of the Revenue, is a quasi-
judicial act because on this consideration or opinion the whole machinery of re-examination and 
reconsideration of an order of assessment, which has already been concluded and controversy 
which has been set at rest, is set again in motion. It is an important decision and the same cannot 
be based on the whims or caprice of the revising authority. There must be materials available from 
the records called for by the Commissioner. 

15. We may now examine the facts of the present case in the light of the powers of the 
Commissioner set out above. The Income-tax Officer in this case had made enquiries in regard to 
the nature of the expenditure incurred by the assessee. The assessee had given detailed explanation 
in that regard by a letter in writing. All these are part of the record of the case. Evidently, the 
claim was allowed by the Income-tax Officer on being satisfied with the explanation of the 
assessee. Such decision of the Income-tax Officer cannot be held to be "erroneous" simply because 
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in his order he did not make an elaborate discussion in that regard. Moreover, in the instant case, 
the Commissioner himself, even after initiating proceedings for revision and hearing the assessee, 
could not say that the allowance of the claim of the assessee was erroneous and that the 
expenditure was not revenue expenditure but an expenditure of capital nature. He simply asked 
the Income-tax Officer to re-examine the matter. That, in our opinion, is not permissible. Further 
inquiry and/or fresh determination can be directed by the Commissioner only after coming to the 
conclusion that the earlier finding of the Income-tax Officer was erroneous and prejudicial to the 
interests of the Revenue. Without doing so, he does not get the power to set aside the assessment. 
In the instant case, the Commissioner did so and it is for that reason that the Tribunal did not 
approve his action and set aside his order. We do not find any infirmity in the above conclusion of 
the Tribunal. 

16. In the light of the foregoing discussion, we answer the question referred to us in the 
affirmative, that is, in favour of the assessee and against the Revenue. 

8.1.  We find that the ld AO had treated a sum of Rs. 7,75,963/- as unrecorded sales while 

completing the assessment.   We find that he had not found any discrepancies in the books 

of accounts produced before him.  It is not in dispute that the survey team also did not find 

any discrepancies in the books of accounts in the form of undisclosed sales or undisclosed 

purchases or any other incriminating materials in the form of undisclosed income or assets 

etc.  The assessee had disclosed gross profit of 18.94% as could be evident from the tax 

audit report for the year under appeal.    We find that the difference of Rs. 7,75,963/- in the 

closing stock valuation made by the ld AO by adopting a balancing figure was only a 

hypothetical figure which had lead to a conclusion that the same represents alleged 

unreconciled sales made by the assessee.  The purchases, sales and manufacturing expenses 

disclosed by the assessee are not disturbed by the revenue.  Hence it could be safely 

concluded that the alleged unreconciled sales could have emanated only out of alleged 

undisclosed purchases.  In such an event, the only recourse to tax the income is by applying 

the gross profit percentage thereon, which is what has been ultimately done by the ld AO in 

the assessment by making an addition of Rs. 89,779/- . Hence the order passed by the ld 

AO cannot be considered as erroneous in nature and prejudicial to the interest of the 

revenue.  In fact the order in the given set of facts and circumstances could only be viewed 

as prejudicial to the interests of the assessee and not for the revenue.      

 

8.2.  In any case, we are in complete agreement with the arguments advanced by the ld AR 

that the profit for the whole year has to be determined by the ld AO and by the ld CIT.   We 
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find that the ld AO had only arrived at an arithmetical figure of closing stock as on 

25.1.2008 as a balancing figure at Rs. 15,08,380/-.  It is pertinent to note that the said figure 

would automatically become the opening stock as on 26.1.2008 thereby making it revenue 

neutral.  Ultimately no discrepancies were noticed by the ld AO and by the ld CIT in the 

final audited accounts of the assessee and the books of accounts produced by the assessee 

from where the profits of the assessee could be reasonably deduced therefrom.   The books 

of accounts and the audited figures of the assessee were not rejected by the ld AO or by the 

ld CIT.  Under these circumstances,  the order passed by the ld AO cannot be construed as 

prejudicial to the interest of the revenue.  

 

8.3.  It is well settled that the condition precedent for invoking revisionary jurisdiction is 

that the twin conditions, i.e (i) order should be erroneous and (ii) it should be prejudicial to 

the interest of revenue, should be cumulatively satisfied.  If, either one of them is absent, 

then revisionary jurisdiction u/s 263 of the Act fails.  Reliance in this regard is placed on 

the decision of the Hon’ble Apex Court in the case of Malabar Industries Co Ltd vs CIT 

reported in 243 ITR 83 (SC).     

 

8.4.  We also find that the aspect of this closing stock valuation has been the subject matter 

of verification both by the survey team and by the ld AO in the assessment proceedings and 

hence the same cannot be construed as lack of enquiry.  We hold that this issue having been 

extensively verified would not fall under the ambit of ‘lack of enquiry’ by the ld AO and 

hence the same cannot be revised u/s 263 of the Act.  We would like to place reliance on 

the following decisions in this regard:- 

 

(i) Hon’ble Allahabad High Court in the case of Principal CIT vs M/s Ashok Handloom 

Factory Pvt Ltd in ITA No. 19 of 2016 dated 28.1.2016  had held as under:- 

 

“It is settled law that the CIT can exercise his jurisdiction under section 263 of the 

Income Tax Act only in cases where no enquiry is made by the Assessing Officer.  In 

the instant case, it is admitted by the Income Tax Department  that the Assessing 
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Officer has made some enquiries though according to them it was not a proper 

enquiry.   

In our view of the fact that some enquiry was made is sufficient to debar the 

authorities from exercising the powers under section 263 of the Income Tax Act.  

The Tribunal was accordingly justified in setting aside the order passed under 

section 263 of the Act.  We do not find any substantial question of law arising for 

consideration.  

The appeal is accordingly, dismissed. 

 

(ii) Hon’ble Delhi High Court in the case of CIT vs Sunbeam Auto Ltd reported in (2009) 

332 ITR 167 (Del), wherein it was concluded that the ld AO having made enquiries, elicited 

replies and thereafter allowed the expenditure on tools and dyes as revenue expenditure, it 

cannot be said that it is a case of ‘lack of enquiry’ and , therefore, the assessment order 

passed by the AO allowing deduction of said expenditure could not be revised under s.263 

more so, as the view taken by the AO was one of the possible views and the CIT himself 

was not clear as to whether the said expenditure is to be treated as capital  or revenue 

expenditure.  

 

9.   In view of the aforesaid findings and in the facts and circumstances of the case and 

respectfully following the various judicial precedents relied upon hereinabove, we hold that 

the order passed by the ld AO is neither erroneous nor prejudicial to the interests of the 

revenue and hence,  we have no hesitation in quashing the order passed u/s 263 of the Act.  

Accordingly the grounds raised by the assessee are allowed. 

 

10.   In the result, the appeal of the assessee is allowed.  

 

 Order is pronounced in the open court on 08.07.2016 

  Sd/-        Sd/- 

 (S. S. Viswanethra Ravi)          (M. Balaganesh)    

             Judicial Member              Accountant Member 

          

Dated : 8th July, 2016  

Jd.(Sr.P.S.) 
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