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 These  appeals by the assessee are  directed against the orders dated 16.04.2015 

of Commissioner of Income Tax (Appeals)-32, Mumbai (Hereinafter called as the 

CIT(A)) for assessment year 2009-10 & 2010-11. The assessee has raised following 

grounds of appeal in ITA No.3727/M/2015 are as under. 
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“1.  The Learned Commissioner of Income-tax (Appeals) erred in upholding the order of 

learned Assessing Officer estimating annual value of profit at Rs. 34,22,500/- instead of 

Rs. 6,60,000/- by adding notion interest on interest free security deposit resulting into an 

addition of Rs. 27,62,500/-.  

 

It is submitted that the notion interest on interest free security deposit cannot be taken as 

a determined factor to arrive at the 'fair rent'.  

 

The conclusions arrived at by the learned Commissioner of Income-tax (Appeals) and by 

the learned Assessing Officer are contrary to the law and as such the additions made are 

ought to be deleted.  

 

2.a  The learned Commissioner of Income-tax (Appeals) erred in upholding the order of 

learned Assessing Officer disallowing a sum of Rs. 35,93,937/- out of interest expenditure 

on the ground that appellant had given interest free loans and advances.  

 

It is submitted that the interest expenditure is incurred wholly and exclusively for the 

purpose of business of the appellant and as such no disallowance is called for.  

 

The conclusion arrived at by the learned Commissioner of Income-tax (Appeals) and by 

the learned Assessing Officer is erroneous, contrary to the facts based on the 

presumptions and conjectures and as such the disallowance made is ought to be deleted.  

 

2.b  The learned Commissioner of Income-tax (Appeals) erred in upholding the order of 

learned Assessing Officer disallowing a sum of Rs. 17,60,084/- out of interest expenditure 

on the ground that appellant had given interest free loans and advances .  

 

It is submitted that the interest expenditure is incurred wholly and exclusively for the 

purpose of business of the appellant and as such no disallowance is called for. 

 

The conclusion arrived at by the learned Commissioner of Income-Tax (Appeals) and by 

the learned Assessing Officer is erroneous, contrary to the facts based on the 

presumptions and conjectures and as such the disallowance made is ought to be deleted. 

made is ought to be deleted.  

 

2. The issue raised in the first ground is against the confirmation of upholding 

of estimation of annual value at Rs. 34,22,500/- as against Rs. 6,60,000/- of the 

assessee by adding notional interest on  interest free security security deposit and 

calculating the income from house property accordingly.  
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2.1. The facts in  brief  are that  the assessee firm  filed its return of income on 

26.07.2009 declaring a  loss of Rs. 47,67,568/-.The assessee was owner of the 

ground  and basement floor of Savani Millenium Tower Co-op Housing Society 

Ltd measuring 7,377/- Sq Fts .which was let out to M/S Shivani transport Pvt. Ltd 

at a monthly rent Rs. 25,000/-  by taking interest free security of Rs. 3,30,62,710/-  

from the said company. Besides the assessee was also owner of 804 Sq Ft carpet 

area on ground floor of Shivani Millinium Tower which was let out to Toscano 

Infrastructure (P) Ltd with amenities and rent and other charge for services were 

Rs. 3,60,000/- p.a. 

 

2.2. During the course of assessment proceedings the AO found from the profit 

and loss account that the assessee had charged expenses of Rs. 54,27,568/- against 

the rental income credited of Rs. 6,60,000/- thereby showing net profit of Rs. 

47,67,567/-.The AO observed that the rent in respect of ground and basement floor 

let to M/S Shivani Transporter Pvt Ltd was quite low as compared to the market 

rent and a  show cause was issued as to why the rent and compensation received 

from the property should not be assessed as income from house property and 

annual letting value of the property u/s 23(1) of the Act  should not be calculated 

by taking interest on the security deposit on the lines of decision of Bombay 
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Tribunal in the case of Trivili Investmentsts Ltd. The AO framed the assessment 

u/s 143(3) of the Act vide order dated 22/12/2011 by working out the ALV by 

adding interest @ 8.5% on Rs. 3,25,00,000/- i.e Rs. 27,62,500/- to the rent received 

for such property and calculated the income from house property at Rs. 23,95,730/- 

by rejecting the contention of the assessee that rent Rs. 25,000/- p.m was mutually 

decided by taking Rs. 3,25,00,000/-  as interest free security. 

 

2.3. Aggrieved by the order of AO the matter was carried before the FAA but the 

FAA upheld the order of AO by following the order of his predecessor CIT(A) for 

the assessment year 2007-08. 

 

2.4. The ld counsel for the assessee submitted that the case of the assessee was 

covered in its favour by the order of tribunal in its own case  in ITA 

No.286/Mum/2014 for the assessment year 2007-08 in which a similar issued had 

been decided in favour of the assessee to which the ld DR did not raise any 

objection.  

 

2.5. We have heard the rival submissions and perused the materials on records. 

From the order of Tribunal in ITA No.286/Mum/2014 for the assessment year 

2007-08 we find the identical issue on the basis of which the FAA upheld the order 
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of AO was decided in favour of the assesse, the relevant paras are reproduced 

below. The relevant paras 7,8 & 9 are reproduced below:- 

7. “We have carefully perused the orders of the authorities below and 

the relevant material placed before us.  We have also considered the 

decision of the Hon’ble High Court of Bombay (supra).  We have 

also gone through the remand report and also report of the 

Inspector. The enquiry report submitted by the Inspector is of very 

general in nature.  We do not find any comparable case considered 

by the Inspector in his enquiry report. The report is totally based on 

surmises and conjunctures.  The remand report submitted by the AO 

is totally based upon the report of the Inspector. The Hon’ble High 

Court of Bombay in the case of Tip Top Typography (supra) has 

observed as under: 

“The enquiries that the Assessing Officer can make would be 

for ascertaining the going rate. He can make a comparative 

study and n analysis. In that regard, transactions of identical 

or similar nature can be ascertained by obtaining the 

requisite details. However, there also the Assessing Officer 

must safeguard against adopting the rates stated therein 

straightaway. He must find out whether the property which 

has been let out or given on leave and license basis is of a 

similar nature, namely, commercial or residential. He should 

also satisfy himself whether the rate obtained by him from the 

deals and transactions and documents in relation thereto can 

be applied or whether a departure there from can be made”. 

8. The Hon’ble High Court further observed as under: 

“We are of the opinion that market rate in the locality is an 

approved method for determining the fair rental value but it is 

only when the Assessing Officer is convinced that the case 

before him is suspicious, determination by the parties is 

doubtful that he can resort to enquire about the prevailing 

rate in the locality. We are of the view that municipal rateable 

value may not be binding on the Assessing Officer but that is 

only in cases of afore-referred nature. It is definitely a safe 

guide”. 
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9. In the light of the aforementioned observations of the Hon’ble 

Jurisdictional High Court as mentioned elsewhere the report is 

cryptic without there being any comparable case brought on record.  

The determination of the ALV by the Revenue authorities is 

erroneous and as mentioned elsewhere, the Municipal rateable 

value exhibited at page-31 of the Paper Book is much less than the 

annual let out value disclosed by the assessee.  We, therefore, do not 

find any reason for making the impugned addition.  Finding of the 

Ld. CIT(A) is set aside and the AO is directed to accept the annual 

let out value as offered by the assessee.  Ground No. 1 is 

accordingly allowed.” 

We, therefore, by following the decision of the coordinate bench allow the appeal 

of the assessee. The AO is directed accordingly. 

 

3. The issue raised in the 2
nd

 ground of appeal relates to confirmation of 

additions of Rs. 35,93,937/- and Rs. 17,60,084/- which was made by the AO by 

disallowing  interest expenses on ground that the assessee advanced interest free 

loans out of  interest bearing funds. 

 

3.1. The brief facts are that the assessee had taken a secured loan of Rs. 

2,98,78,458/- from City Bank  and unsecured loans of Rs.1,31,59,000/- from 52 

loan creditors and paid interest on the secured and unsecured loan of Rs. 

35,93,937/- and Rs. 17,60,084/- respectively.  The assessee had advanced loan to 

M/S MSN Enterprises of Rs. 5,67,95,010/- on which no interest was received 

derived during the year. 
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3.2.  The AO upon finding that the assessee had advanced a sum of 

Rs.5,67,95,010/-  to M/S MNS Enterprises on which no interest was credited in the 

P & L a/c whereas it had  raised interest bearing funds both secured and unsecured 

and accordingly a show cause notice  was given to the assessee for making the 

disallowance of Rs. 53,54,021/- (Rs. 35,93,937/-+Rs. 17,60,084/-).The AO  

ultimately disallowed  the interest claimed of Rs. 53,54,021/- by rejecting the reply 

of the assessee as filed vide letter dated 07.11.2011 that the said loan was given on 

interest to M/s MNS Enterprises  but unfortunately became sticky and bad  and 

therefore, no interest income was received . So much so that even the loan 

advanced could not recovered due to the precarious financial health of said party.    

 

3.3. The ld CIT(A) also dismissed the  appeal of the assessee by following the 

order of predecessor CIT(A) in the assessement year 2007-08. 

 

3.4 The ld AR for the assessee at the outset pointed out that the issue involved in 

this ground of appeal was covered in favor of the assessee  in its own case by the 

order of the Tribunal in ITA No.286/Mum/2014 for the assessment year 2007-08  

by filing  a copy of the said order. The ld DR also agreed to the argument of the ld 

AR. 
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3.5.  We have heard the rival submissions and perused the materials on records. 

From the order of Tribunal in ITA No.286/Mum/2014 for the assessment year 

2007-08 we find the an identical issue on the basis of which the FAA upheld the 

order of AO was decided in favour of the assesse the relevant paras of which are 

reproduced  below:- 

14. “We have given a thoughtful consideration to the orders of the 

authorities below.  On similar set of facts, the Hon’ble Supreme Court in 

the case of  S.A. Builders Ltd. Vs CIT 288 ITR 01 has held that “What is 

relevant is whether the amount was advanced as a measure of 

commercial expediency and not from the point of view whether the 

amount was advanced for earning profits.”  What the Hon’ble Supreme 

Court meant was when the borrowed amount is not utilised by the 

assessee in its own business and has been advanced as interest free loan 

to its sister concern the relevancy is the measure of commercial 

expediency. 

15. The Hon’ble Supreme Court further observed that once it is 

established that there was nexus between the expenditure and the 

purpose of the business, the Revenue cannot justifiably claim to 

put itself in the arm-chair of the businessman or in the position of 

the board of directors and assume the role to decide how much is 

reasonable expenditure having regard to the circumstances of the 

case”. 

16. Considering the factual matrix in the light of the observations of 

the Hon’ble Supreme Court (supra), we find that the loan was 

given on the grounds of commercial expediency and therefore the 

proportionate disallowance of interest is uncalled for and 

deserves to be deleted.  In so far as the proportionate 

disallowance of interest on the debit balance of the partners is 

concerned, the same has to be considered in the light of the 

partnership deed and as the partnership deed is silent on charging 
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of such interest, we do not find any reason for such disallowances.  

We, accordingly direct the AO to delete the addition of Rs. 

17,14,747/-.  Ground No. 2 is accordingly allowed.  

17.In the result, the appeal filed by the assessee is allowed.  

 

We, therefore, delete the additions of Rs.53,54,021/- by following the decision of 

the coordinate bench and allow the appeal of the assessee. The AO is directed 

accordingly. 

 

4. The assessee has raised following grounds of appeal in ITA 

No.3728/M/2015 are as under: 

 

“1.  The Learned Commissioner of Income-tax (Appeals) erred in upholding the order of 

learned Assessing Officer estimating annual value of profit at Rs. 36,10,420/- instead of 

Rs. 27,62,500/- by adding notion interest on interest free security deposit resulting into 

an addition of Rs. 8,47,920/-.  

 

It is submitted that the notion interest on interest free security deposit cannot be taken as 

a determined factor to arrive at the 'fair rent'.  

 

The conclusions arrived at by the learned Commissioner of Income-tax (Appeals) and by 

the learned Assessing Officer are contrary to the law and as such the additions made are 

ought to be deleted.  

 

2.a  The learned Commissioner of Income-tax (Appeals) erred in upholding the order of 

learned Assessing Officer disallowing a sum of Rs. 37,67,516/- out of interest expenditure 

on the ground that appellant had given interest free loans and advances.  

 

It is submitted that the interest expenditure is incurred wholly and exclusively for the 

purpose of business of the appellant and as such no disallowance is called for.  

 

The conclusion arrived at by the learned Commissioner of Income-tax (Appeals) and by 

the learned Assessing Officer is erroneous, contrary to the facts based on the 

presumptions and conjectures and as such the disallowance made is ought to be deleted.  



ORG

10 
ITA No. 3727&3728/Mum/2015 (A.Y. 2009-11) 

M/s. Savani Brothers, Vs.  The Dy. CIT 

 

 

 

2.b  The learned Commissioner of Income-tax (Appeals) erred in upholding the order of 

learned Assessing Officer disallowing a sum of Rs. 17,52,408/- out of interest expenditure 

on the ground that appellant had given interest free loans and advances.  

 

It is submitted that the interest expenditure is incurred wholly and exclusively for the 

purpose of business of the appellant and as such no disallowance is called for.  

 

The conclusion arrived at by the learned Commissioner of Income-tax (Appeals) and by 

the learned Assessing Officer is erroneous, contrary to the facts based on the 

presumptions and conjectures and as such the disallowance made is ought to be deleted.” 

 

4.1.  We find that issues involved in I.T.A. No.  3728/Mum/2011 Assessment 

Year: 2010-11 are same as in ITA 3727/Mum/2011 Assessment Year:  2009-10 

and therefore our findings on the issue in ITA No 3727/M/2011 would mutatis 

mutandis apply to this appeal as well. The appeal of the assessee is therefore 

allowed. The AO is directed accordingly. 

 

5. In result the appeal of the assessee is allowed.   

 

Order pronounced in the open court on   21
st
 January, 2016  

 

 Sd/- Sd/-  

             (Saktijit Dey)                                                          (Rajesh Kumar)                      

     &या'यक सद�य / Judicial Member                   लेखा सद�य / Accountant Member   

मुंबई Mumbai; *दनांक Dated :21.01.2016                                               

Ps. Ashwini Gajakosh 
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