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ORDER 
 

PER SUDHANSHU SRIVASTAVA, JM 

 This Department’s appeal has been filed against the order 

dated 23.9.2013 passed by the ld. CIT (A), Rohtak, deleting the 

penalty imposed u/s 271(1)(c) of the Income Tax Act, 1961 

(hereinafter called ‘the Act’). 

2. Brief facts are that assessment in this case was completed 

u/s 143(3) of the Act determining the total income at Rs. 

18,59,45,860/- after making various additions of Rs.68,73,054/- 

and Rs.1,09,25,288/- on account of income from undisclosed 

sources.  The case of the assessee company for valuation of 

factory building in respect of (i) Sponge Iron Division, Champa, 

(ii) Induction Furnace Division, Champa, (iii) Rolling Mill Division 

was referred to the District Valuation Officer (DVO), Income tax 
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Department, Bhopal, (Land & Building).  During the year the 

assessee company had shown the amounts of additions as 

under:- 

 i) Sponge Iron Division, Champa   Rs. 12,95,399/- 

      ii)  Induction furnace Division, Champa Rs.  48,78,246/- 

    iii)   Rolling Mill Division     Rs.  74,34,201/- 

        Total            Rs. 1,36,07,846/- 

3. The DVO had determined the cost of construction and 

worked out the difference as per details given below:- 

Sl. No. Name of Division 
at Champa 

Cost of 
construction 
shown (Rs) 

Cost of 
construction 
as per DVO 
(Rs) 

Difference 
between cost 
shown & cost 
assessed 

i) Sponge Iron 
Divison, Champa 

12,95,399/- 31,60,000/- 18,64,601/- 

ii) Induction furnace 
Division, Champa 

48,78,246/- 59,95,100/- 11,16,854/- 

iii) Rolling Mill 
Division 

74,34,201/- 1,13,25,800/- 38,91,599/- 

  1,36,07,846/- 2,04,80,900/- 68,73,054/- 

 

Total difference between cost of construction as shown by the 

assessee and as assessed by the DVO, was worked out at Rs. 

68,73,0543/-.  The Assessing Officer was of the opinion that the 

assessee company had understated its cost of construction of SI 
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Division, IF Division and RM Division to the extent of 

Rs.68,73,054/-.  The Assessing Officer made the addition of Rs. 

68,73,054/-  on account of income from undisclosed sources.  

Further, the assessee company had shown the additions to 

building at Picture Tube Plant at Pithampur at Rs.1,40,40,463/-.  

The DVO estimated the cost at Rs.2,49,65,351/-.  In this report, 

the DVO also held that the accounts of the assessee were not 

reliable. The Assessing Officer made a further addition of 

Rs.1,09,25,288/- on account of income from undisclosed 

sources.   

4. The appeal against the quantum was confirmed by the Ld. 

CIT (A) with the following observations:- 

 “The issue involved and the submissions made by the 
appellant have been considered.  The Assessing Officer 
has referred the objections raised by the appellant on 
the valuation report, to the Valuation Officer who has 
considered the same and has not found the same as 
acceptable.  The aforesaid facts have been noted by the 
Assessing Officer in para 16B of the assessment order.  
However, the appellant has raised an alternative plea 
also before the undersigned that it be allowed 
depreciation on the addition made by the Assessing 
Officer in its assets i.e. factory building.  The alternative 
plea is accepted and the Assessing Officer is directed to 
allow depreciation on the amounts added on account of 
unexplained investment on the assets and the WDV 
thus arrived at is to be taken into account in the 
succeeding assessment years also.  The ground of 
appeal is allowed on the aforesaid lines i.e. additions in 
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assets/factory building is confirmed but the 
depreciation is directed to be allowed on the same.  The 
Assessing Officer has allowed depreciation in the 
assessment year under consideration, he is directed to 
allow depreciation in the succeeding assessment year 
also.” 

5. In the penalty proceedings u/s 271(1)(c) of the Act, the 

assessee raised similar objections about the validity of the DVO’s 

report as in the quantum proceedings.  However, the Assessing 

Officer was of the view that all the objections raised by the 

assessee were an afterthought and that the accounts of the 

assessee were not reliable and the DVO had done the valuation in 

accordance with the Board’s Instruction No. 1671 and the rates 

as contained in the CBDT’s instructions were applied.  

Thereafter, he proceeded to point out some more defects in the 

stand of the assessee and imposed a penalty of Rs.81,87,238/- 

u/s 271(1)(c) of the Act. 

6. In the first  appellate proceedings, the assessee contested 

the imposition of penalty from the legal angle and relied on a 

plethora of case laws for the propositions that in absence of other 

independent/corroborative evidence, addition on account of 

unexplained investment in cost of construction cannot be made 

on the basis of DVO’s report and that the addition to the income 

of the assessee based on the report of the Valuer was insufficient 
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for recording a finding of concealment of income/furnishing 

inaccurate particulars of income. The Ld. CIT (A) deleted the 

entire penalty and now the Department is in appeal before us. 

7. The Ld. DR relied on the order of the AO and submitted that 

on the facts of the case as well as the legal position, the penalty 

was rightly imposed and as such, the order of the Ld. CIT (A) 

should be reversed. 

8. The Ld. AR submitted that there was no material with the 

Assessing Officer to conclude that cost of construction shown by 

the assessee was not correct. He submitted that other than the 

DVO’s report, there was nothing on record to hold that any 

undisclosed investment was made in cost of construction at 

Champa and Picture Tube Plant, Pithampur. He submitted that 

mere fact that the addition was sustained in appeal was not 

sufficient to draw adverse inference against the assessee in the 

penalty proceedings. He further submitted that it was the 

primary duty of the then Assessing Officer to prove, prior to 

referring to the DVO that there was under-

statement/concealment of income and only after this burden was 

discharged, addition could have been made on the basis of DVO’s 

report. In the present case, the burden was not discharged before 
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the reference was made to DVO. He also submitted that except 

for the report of DVO estimating the cost of construction, there 

was no material before the Assessing Officer to come to the 

conclusion that the assessee had concealed and/or furnished 

inaccurate particulars of income. He relied on the following 

judgments in support of his case -  

 
ACIT v. Dhariya Construction Co. 197 TAXMAN 202 (SC) 

Pr. CIT v. J. Upendra Construction (P.) Ltd. 59 taxmann.com 

144 (Gujarat) 

CIT v. Bajrang Lai Bansal 355 ITR 572 (Delhi) 

 CIT v. Lahsa Construction (P.) Ltd 357 ITR 671 (Delhi) 

  CIT v. Puneet Sabharwal 338 ITR 485 (Delhi) 

      CIT vs. Smt Suraj Devi 328 ITR 604 (Del) 

      CIT vs. Naveen Gera 328 ITR 516 (Del) 

      K.P.  Varghese v. ITO (1981) 7 TAXMAN 13 (SC) 

9. The Ld. AR further submitted that there were bona fide 

reasons regarding why the estimate made by DVO should not 

have been adopted. He submitted that the DVO applied the 

CPWD rates, which were on the higher side and were generally 

applied to construction of Government of India and other Public 
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Sector Organizations. Further, the CPWD rates were applied in 

respect of purchase of building material such as, steel, cement, 

bricks, sand concrete etc. whereas, the assessee had purchased 

the building material at highly competitive rates. Further, the 

assessee had purchased cement and steel in bulk directly from 

the manufacturing against ST forms, which in fact was 

completely overlooked by the DVO. As the Raipur area of 

Chhattisgarh is the hub of steel and cement industries and the 

assessee has purchased the cement and steel directly from the 

manufacturers in bulk quantities at very competitive rates. 

Further, the assessee having purchased the material directly 

from the manufacturer carried out number of jobs on labour rate 

under the direct supervision of its civil engineers and thereby, 

saved contractors margin. Further, for certain items such as car 

shed, second quality pipe and steel of lower value were used 

whereas, the DVO had applied the rate of heavy structural 

material. Further, material having life of 30 years were used by 

the assessee, however, DVO taking the life of the building at 60 

years, applied higher rates. Further, drains, culverts, roads have 

been evaluated on life expectancy of 25 years, whereas, drains, 

culverts having been constructed by stone masonry and roads on 
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WBM quality, thereby life expectancy should not be more than 

10 years. 

10. The Ld. AR also argued that the DVO’s report is merely an 

opinion and hence no penalty was imposable on the difference in 

values. He submitted that where the addition is made only on the 

basis of such report with no other material on record, no 

addition and penalty thereon u/s 271(1)(c) of the Act is 

warranted. He placed reliance on the following judgments: 

 (a) DCIT v. JMD Advisors (P.) Ltd. [2010] 124 ITD 223 

(Delhi Trib.) 

(b)  T.P.K. Ramalingam v. CIT [1995] 211 ITR 520 (MAD.) 

 

The Ld. AR submitted that on the facts and circumstances of 

the case and in light of the various judicial pronouncements, 

the Ld. CIT (A) had rightly deleted the penalty. 

11. We have heard the rival submissions and perused the 

material on record. It is undisputed fact that the penalty has 

been imposed entirely on the basis of difference in value of the 

fixed assets as per the books of account of the assessee and the 

valuation arrived at by the DVO. It is also an undisputed fact 

that apart from the DVO’s report, the AO had no other 

independent evidence to counter the figures from the assessee’s 

books of account. It is also seen that while dealing with the 

assessee’s objections on the DVO’s report, the AO has relied only 
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on the comments of the DVO in response to the assessee’s 

objections but has failed to give a final finding on the issue. Thus 

he has not dealt with the assessee’s objections properly. This 

might have served the Revenue’s purpose in the quantum 

proceedings but when it comes to imposition of penalty for 

furnishing of inaccurate particulars and/or concealment, utmost 

caution has to be exercised. The Department has not been able to 

substantiate as to how there has been furnishing of inaccurate 

particulars of income and/or concealment by the assessee when 

the AO has himself not brought any cogent material on record, 

apart from the DVO’s report, to justify the imposition of penalty. 

The Hon’ble High Court of Madras in CIT vs Apsara Talkies 15 

Taxman 384 (Mad) has held that, “Penalty cannot be levied on the 

basis, merely of an estimate of cost of construction of a building 

built by an assessee with his funds. In the case before that High 

Court, an addition was made to the income returned on the score 

that the cost of construction as disclosed in the assessee's book 

was lower than the estimated cost of the building as rendered by a 

valuer. The learned Judges held that a mere estimate of cost 

cannot constitute material on which a finding of concealment can 

be rendered. In that case, some explanation had been offered by 

the assessee as to why the construction was at an economical 

cost. This explanation was not accepted by the ITO. The learned 

Judges held that even if the assessee's explanation were not 

acceptable, it would still require some further material to support 

the finding that the assessee had concealed its taxable income. We 

respectfully agree with this view. ’’ Similarly, a co-ordinate Bench 

of Delhi Tribunal has hled in DCIT vs. JMD Advisors (P) Ltd. 124 
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ITD 223 (Delhi Trib.), “…the valuation made by the DVO is an 

estimate which can be a basis for making addition to the income of 

the assessee for the purpose of assessment, but the same alone 

cannot be the basis to construe concealment for the purpose of 

imposing penalty under section 271(1)(c).”   

12. As such, having regard to all the facts of the case as 

discussed above, we are of the view that considered from any 

angle, the penalty imposed by the Assessing Officer under section 

271(1)(c) was not sustainable and the learned CIT(A) was fully 

justified in cancelling the same. The impugned order of the 

learned CIT (A) is, therefore, upheld dismissing this appeal filed 

by the revenue.  

13. In the result the Appeal of the Department is dismissed. 

Order pronounced in the open court on 19th February, 2016. 

       Sd/-          Sd/-  

( G.D. AGRAWAL)   (SUDHANSHU SRIVASTAVA) 
VICE PRESIDENT    JUDICIAL MEMBER 
 
DT.  19th FEBRUARY, 2016 
‘GS’ 
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1. Appellant 
2. Respondent 
3. CIT 4.CIT(A)  5. DR   

By Order     

                Asstt. Registrar  




