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ORDER 
 
PER SMT. P. MADHAVI DEVI, J.M. 
 
  This is assessee’s appeal for the A.Y. 2007-08. 

In this appeal, the assessee is aggrieved by the order of 

the Ld. CIT(A) in confirming the assessment order wherein 

the expenditure incurred by the assessee on the issue of 

Foreign Currency Convertible Bonds (“FCCB”) has been 

held as capital expenditure and not as revenue 

expenditure as claimed by the assessee.  

 
2.  Brief facts of the case are that the assessee 

company, which is in the business of Cargo Transport 

and Trading, filed its return of income for the A.Y. 2007-

08 on 31.10.2007 declaring a total income of 
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Rs.15,54,67,315 and book profit of Rs.2,62,85,309 under 

section 115JB of the Act. During the assessment 

proceedings under section 143(3) of the I.T. Act, the 

income of the assessee was determined at 

Rs.16,36,43,200. Subsequently, the CIT assumed 

jurisdiction under section 263 of the I.T. Act and directed 

the A.O. (i) to bring to tax the gain on account of foreign 

exchange fluctuation of Rs.15,46,428 as income from 

other sources; (ii) to disallow gratuity of Rs.1,32,95,577; 

and (iii) to disallow expenditure amounting to 

Rs.2,69,26,757 relatable to issue of foreign currency 

convertible bonds. Aggrieved by the order of the Ld. CIT 

under section 263 of the I.T. Act, the assessee preferred 

an appeal before the ITAT. The ITAT vide orders dated 

04.01.2013 in ITA.No.749/Hyd/2012 upheld the initiation 

of proceedings under section 263 of the I.T. Act and as far 

as the disallowability of FCCB related expenses, the 

Tribunal directed the A.O. to examine the issue of 

allowability or otherwise of the expenses, keeping in view 

the ratio of various decisions relied upon by both the 

parties and as discussed by the Tribunal in its order. 

Against the order of the ITAT, the assessee preferred an 

appeal before the Hon’ble High Court but the Hon’ble 

High Court dismissed assessee’s appeal holding that there 

was no substantial question of law involved in the matter. 

Therefore, the A.O., while giving effect to the order of  

ITAT, re-examined the allowability of expenditure incurred 

by the assessee on issue of FCCBs and held that FCCB 

bonds were issued with an option to the bond holders to 
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convert them to ordinary shares or to redeem their claim 

of bonds on 06.12.2011 at 147.882% of the principal. He 

observed that since the said bonds are convertible and 

have the characteristic of equity shares, proportionate 

expenditure on the issue of bonds has to be treated as 

capital expenditure. He further observed that the main 

purpose of FCCBs was for expansion of their business, 

i.e., investment in wide ranging capital investment 

projects and the advantage that would accrue to the 

assessee from such capital investment would be of an 

enduring nature. He further observed that the bonds were 

not meant to be part of profit earning process or a part of 

the working capital but was meant for investment in the 

capital field such as off-shore acquisition, acquisition/ 

purchase of scrips, / investment in wholly owned 

subsidiaries etc., He therefore, treated the expenditure of 

Rs.2,64,26,757 incurred on issue of the bonds as capital 

expenditure and accordingly, brought it to tax. Aggrieved, 

assessee filed an appeal before the Ld. CIT(A) who 

confirmed the order of the A.O. and the assessee is in 

second appeal before us.  

 
3.  The Ld. Counsel for the assessee, Mr. Y. 

Ratnakar, while reiterating the submissions made by the 

assessee before the authorities below, and submitted that  

the assessee company has issued unsecured Foreign 

Currency Convertible Bonds (“FCCB”) on 05.12.2006 for $ 

20,000 million US dollars and the bond holders were 

given an option to convert FCCBs into original shares on 
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or before 05.11.2011 and in the event the bond holder is 

not opting for such conversion, he is entitled to 

redemption on  06.12.2014 at 147.882% of the bond 

amount. He submitted that the bonds were issued for 

securing funds for business purposes including expansion 

of the business and the amount received is thus an 

unsecured loan in the hands of the company. He  

submitted that the expenditure of Rs.2,64,26,757 

incurred by the assessee company for issuing these bonds 

is therefore revenue expenditure. He also submitted that 

during the F.Y. 2006-07 relevant to the A.Y. 2007-08, the 

funds collected by the assessee company continued to 

remain with the assessee only as a liability in the form of 

unsecured loans as none of the bond holders exercised 

any option for conversion of their bonds into shares 

during the relevant financial year. He, further submitted 

that in the F.Y. 2007-08, the bonds to the extent of 5 

million US dollars were converted into share capital as the 

bond holders exercised their option for conversion during 

the said F.Y. 2007-08 and this was also declared in the 

public accounts for the F.Y. 2007-08. He has submitted 

that the remaining outstanding amount in respect of the 

balance FCCBs has been fully repaid on 31.12.2011 with 

premium to the bond holders which fact has also been 

taken note of by the Commissioner in his order under 

section 263 of the I.T. Act. He has submitted that as the 

bonds were issued only for the purpose of securing loan 

finance, the assessee has not obtained any asset or 

advantage of any enduring nature and the expenditure 
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made is for securing the use of money in business for 

certain period. He has submitted that it is irrelevant to 

consider the object for which the loan is obtained so long 

as it is for the business purposes of the assessee, to 

consider the same as revenue expenditure. According to 

him, the utilisation of FCCB proceeds has nothing to do 

with capital of the company and therefore, is allowable as 

revenue expenditure. Thus, according to him, the findings 

of the A.O. as well as the Ld. CIT(A) are erroneous. He 

placed reliance upon the following decisions in support of 

his contention.  

 
1. India Cements Ltd., vs. CIT (1966) 60 ITR 52 (SC) 
2. CIT vs. Tumus Electric Corpn. Ltd., (1990) 49 Taxman 249 (MP) (HC) 

3. CIT vs. East India Hotels Ltd., (2001) 119 Taxman 235 (Cal.) 
4. CIT vs. South India Corpn. (Agencies) Ltd., (2007) 164 Taxman 249 (Mad.) 

5. CIT vs. First Leasing Co. of India Ltd., (2008) 304 ITR 67 (Mad.) 
6. CIT vs. Secure Meters Ltd., 321 ITR 611 
7. CIT vs. ITC Hotels Ltd., 334 ITR 109 
8. M/s. Crane Software International Ltd. vs. DCIT, Bangalore 

Order dated 08.02.2011 in ITA.Nos. 741 & 742/Bang/2010.  
9. CIT vs. Havells India Ltd., 352 ITR 376 
10. DCIT vs. UAG Builders (P) Ltd., Delhi (2012) 25 taxmann.com 

205 (Del.) 

 
3.1.  Further he has also relied upon the CBDT 

circular No.56 dated 19th March, 1971 on the provisions 

of section 35D wherein it was clarified that the provisions 

of section 35D will not have the effect of bringing the 

expenditure covered by the decision of the Hon’ble 

Supreme Court in the case of India Cements Ltd., 

reported in (1966) 60 ITR 52 within the scope of the 

expenditure to be amortized against profits over ten year 

period under section 35D of the Act. Thus, according to 
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him, the expenditure on the issue of FCCB is allowable as 

revenue expenditure.   

 
4.  The Ld. D.R., on the other hand, supported the 

orders of the A.O. and has placed reliance upon the 

findings of the A.O. and the CIT(A).  

 
5.  Having regard to the rival contentions and the 

material on record, we find that the only dispute is to the 

nature of expenditure incurred by the assessee on issue of 

FCCBs. The Hon’ble Supreme Court in the case of “India 

Cements” (cited supra) was considering the allowability of 

claim of expenditure of the assessee therein, incurred by 

it, on stamps, registration fees etc., for securing a loan, as 

business expenditure under section 37(1) of the Act, and 

held that loan obtained cannot be treated as an asset or 

advantage of an enduring nature for the benefit of the 

business of the assessee, as, a loan is a liability and has 

to be repaid and it is therefore, erroneous to consider the 

liability as an asset or an advantage. It was further held 

that the nature of the expenditure incurred in raising a 

loan would not depend upon the nature or purpose of the 

loan as the loan may be intended to be used for the 

purchase of raw material when it is negotiated but the 

company may, after raising the loan, change its mind and 

spend it on secured capital assets. Therefore, the purpose 

for which the loan was required was irrelevant to the 

consideration of the question, whether the expenditure for 

obtaining the loan was a revenue expenditure or capital 
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expenditure and therefore, it was held that the 

expenditure incurred for availing loan is allowable under 

section 37(1) of the Act. This decision of the Hon’ble 

Supreme Court has been followed by various High Courts 

in the cases cited by the Ld. Counsel for the assessee 

cited supra. The Hon’ble Madhya Pradesh High Court in 

the case of CIT vs. Tumus Electric Corpn. Ltd., (1990) 49 

Taxman 249 (MP) (cited supra), after considering the 

above judgment of the Hon’ble Supreme Court has held 

that the expenditure incurred by the assessee therein in 

connection with the execution of a mortgage deed to 

secure a loan was revenue expenditure as there was no 

regulation regarding the application of capital subsidy to 

any specific purpose.  

 
6.  In the case of CIT vs. East India Hotels Ltd., 

(cited supra), the Hon’ble High Court of Calcutta was 

considering the allowability of the expenditure on account 

of issue of debentures and the applicability of Section 35D 

to such expenses and it was held that Section 35D has 

been introduced w.e.f. 01.04.1971 to give benefit to the 

assessees in case of capital expenses but a deduction, 

which is otherwise allowable as revenue expenditure, 

cannot be denied after insertion of Section 35D. The 

Hon’ble High Court also took note of the CBDT Circular 

No.56 dated 19.03.1971 which clarified the provision of 

section 35D and the amortization allowable and the said 

provision has further been clarified that it is not intended 

to supersede any other provision of the I.T. Act, under 
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which such expenditure is admissible as a deduction. In 

the case before the Hon’ble Calcutta High Court, 20% of 

the debentures was payable by the end of three years 

from the date of issue of debentures by way of issue of 

shares and the balance 20% at the end of 8th, 9th , 10th 

and 11th years from the date of allotment of debentures by 

payment in cheques. The Hon’ble High Court held the 

above facts of conversion of 20% of the debentures into 

shares by the end of 3 years to make the debentures more 

lucrative/attractive does not change the character of 

repayment of the loan within 11 years as it retains the 

character of a loan.     

 
7.  In the case of CIT vs. South India Corporation 

(Agencies) Ltd., (cited supra), the Hon’ble High Court of 

Madras was seized of the issue as to whether the 

expenditure incurred on issue of debentures was capital 

or revenue and after considering the decision of the 

Hon’ble Supreme Court in the case of India Cements 

(cited supra) as well as the Delhi High Court decision in 

the case of CIT vs. Thirani Chemicals Ltd., reported in 

290 ITR 196, held that the expenditure incurred on the 

issue of debentures is permissible deduction under 

section 37 of the I.T. Act. Similar view was expressed by 

the Hon’ble High Court of Madras in the case of First 

Leasing Company & India Limited (cited supra).  

 
8.  The Hon’ble Karnataka High Court in the case 

of ITC Hotels Ltd., (cited supra) has also considered the 
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judgment of the Rajasthan High Court in the case of 

Secure Metres Ltd., (cited supra), to hold that even if the 

debentures were to be converted into the shares at a later 

date, the expenditure incurred on such convertible 

debentures has to be treated as revenue expenditure. We 

find that ‘A’ Bench of this Tribunal at Bangalore in the 

case of M/s. Crane Software International Ltd., Bangalore 

vs. DCIT, Circle-11(2) (cited supra), has considered 

whether FCCB issue expenses are in the nature of capital 

or revenue and has held the same to be revenue in 

nature. Similar view has been expressed by the Hon’ble 

Delhi High Court in the cases of CIT vs. Havells India Ltd., 

(cited supra) and also DCIT vs. UAG Builders (P.) Ltd., 

Delhi (cited supra). We, therefore, find that this issue is 

fairly covered by the above cited decisions. Hence, we hold 

that the expenditure incurred by the assessee on issue of 

FCCB is revenue expenditure allowable under section 

37(1) of the I.T. Act.   

 
9.  In the result, appeal of the assessee is allowed.  

 
 Order pronounced in the open Court on 10.02.2016.  

 

 Sd/-           Sd/- 
(S. RIFAUR RAHMAN)      (SMT. P. MADHAVI DEVI) 
ACOUNTANT MEMBER           JUDICIAL MEMBER 
 
Hyderabad, Dated 10th February, 2016 
 
VBP/-  
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Copy to : 
 
1. Gati Limited, Plot No.20, Survey No.12, Kothaguda, 

Kondapur, Hyderabad – 500 084.  
2. The Income Tax Officer, Ward 2(2), 8th Floor, I.T. 

Towers, A.C. Guards, Hyderabad.  
3. CIT-2, Hyderabad.  
4. Pr. CIT-2, Hyderabad.   

5. D.R. ITAT ‘B’ Bench, Hyderabad. 
6. Guard File 
 

 

 

 
 




