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AND SHRI RAJESH KUMAR, ACCOUNTANT MEMBER  
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Revenue  by  Shri R.I. Patel, CIT-DR 
  Shri A.K. Panday, Sr-DR 

  Assessee(s) by  Shri S.N. Soparkar, AR 

  

सनुवाई क� तार�ख/Date of Hearing       10/12/2015 

घोषणा क� तार�ख /Date of Pronouncement       01/02/2016 
 
 

 

आदेश/O R D E R 
 

PER SHAILENDRA KUMAR YADAV, JUDICIAL MEMBER: 
 
 

 These two appeals have been filed by the assessee against 

the separate order of the Commissioner of Income-Tax 

(Appeals)-II, Ahmedabad dated 16.10.2008 and 17.10.2008 for 

Assessment Years 2004-05 and 2005-06 respectively. Since 

both these appeals by the Revenue pertain to same assessee 

on similar issue; so these are being disposed of by this 

common order for sake of convenience. 
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ITA No. 54/Ahd/2009 : AY 2004-05 

 

In this appeal, the Revenue has taken following grounds:- 

 

1. The Ld. Commissioner of Income-tax (A)-XI, Ahmedabad 

has erred in law and on facts in deleting the addition 

made on account of accrued interest on OFCPs/DDBs of 

Rs.6,98,276/- 

2. The Ld. Commissioner of Income-tax (A)-XI, Ahmedabad 

has erred in law and on facts in deleting the addition 

made on account of disallowance of loss on sale of 

OFCPNs of Ideal Petro Products and Shree Rama 

Polysynth Pvt Ltd of Rs.13,05,16,000/- 

3. The Ld. Commissioner of Income-tax (A)-XI, Ahmedabad 

has erred in law and on facts in deleting the addition 

made on account of disallowance of interest expenditure 

u/s 14A of the Act of Rs.3,64,050/-.  

4. On the facts and in the circumstances of the case, the Ld. 

Commissioner of Income-tax (A)-XI, Ahmedabad ought to 

have upheld the order of the Assessing Officer. 

5. It is therefore prayed that the order of the Ld. 

Commissioner of Income-tax (A)-XI, Ahmedabad may be 

set aside and that of the Assessing Officer be restored. 

 

 

2. The brief facts of the case are that the assessee is a 

company engaged in the business of manufacturing of soap, 

stone powder, agricultural produce and trading in consumer 

goods.  
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3. First issue is with regard to the deletion of addition made 

on account of accrued interest on OFCPNs/DDBs of 

Rs.6,98,276/-.    The Assessing Officer made the additions of 

Rs.3,49,138/- each on the investment of OFCPNs of Adesh 

Finstock Pvt Ltd & Akshat Finstock Pvt Ltd as accrued interest.  

The CIT(A) in his order observed that this issue is squarely 

covered in favour of the assessee by the decision of Co-ordinate 

Bench of this Tribunal in the case of Kisan Discretionary 

Family Trust in appeal No.1850/Ahd/2007 for AY 2003-04.  

Agreeing to the contention of Authorized Representative, we 

find that this issue is squarely covered in favour of the 

assessee by the aforesaid decision of ITAT in the case of Kisan 

Discretionary Family Trust (supra).  Therefore, the order of the 

CIT(A) in this regard needs no interference from our side; we 

confirm the same.  

 

 

4. The  next issue is with regard to the disallowance of loss 

on sale of Optionally Fully Convertible Promissory Notes 

(hereinafter called “OFCPNs”) of Ideal Petro Products and Shree 

Rama Polysynth Pvt. Ltd. of Rs.13,05,16,000/-.    The assessee 

made investments in OFCPNs of following three companies:- 

  

i)  Ideal Petroproducts Pvt Ltd 
 ii) East West Polyart Pvt Ltd 
 iii) Shree Rama Polysynth Pvt Ltd 
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The investments were treated as stock in trade as on 

01.04.2003.  The conversion was made aggregating to 

Rs.47,88,26,000/- as per the following details:- 

 

Sr. 
No. 

Name of 
security 

Conversion Cost 

Date Quantity Rate Total value (Rs.) 

1 OFCPN of Ideal 
Petro Products 

01.04.2003 1730 82,000 14,18,60,000 

2 OFCPN of East 
West Polyart 

01.04.2003 1500 1,06,500 15,97,50,000 

3 OFCPNs of 
Shree Rama 
Polysynth 

01.04.2003 1664 1,06,500 17,72,16,000 

    Total 47,88,26,000 
  

4.1 The assessee-company sold part of these assets on 

24.03.2004 and the details of sales and closing stock of these 

assets are as under:- 

  Sr. 
No. 

Name of 
scrips 

Conversion Cost Closing Stock (Rs.) 

Date Qty Rate Value Qty Rate Value 

1 OFCPN of 
Ideal Petro 
Products 

25.03.041730 8000 13840000 - - - 

2 OFCPN of 
East West 
Polyart 

25.03.04 200 106500 21300000 1300 106500 138450000 

3 OFCPNs of 
Shree 
Rama 
Polysynth 

25.03.04 300 105000 31500000 1364 105000 143220000 

    Total 66640000   281670000 
 

 The assessee treated investments in these companies as 

stock in trade as on 01.04.2003.  The same was based on the 

certificate of Chartered Accountant and a copy of the said 

certificate was placed before the lower authorities.   

 

4.2 Section 45(2) deals with the situation of conversion of 

investment into stock in trade.  Section 45(2) reads as under:- 
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"Notwithstanding anything contained in sub-section (1), 
the profits or gains arising from the transfer by way of 
conversion by the owner of a capital asset into, or its 
treatment by him as stock-in-trade of a business carried 
on by him shall be chargeable to income-tax as his 
income of the previous year in which such stock-in-trade 
is sold or otherwise transferred by him and, for the 
purposes of section 48, the fair market value of the asset 
on the date of such conversion or treatment shall be 
deemed to be the full value of the consideration received 
or accruing as a result of the transfer of the capital asset." 

 

4.3 The assessee claimed loss arising from the date of 

investment till conversion into stock in trade as on 01.04.03 as 

capital loss for Rs.2,78,90,000/-. The difference between sales 

value, closing stock and conversion was claimed as business 

loss. The Assessing Officer treated the said loss as sham 

transaction and dubious method for avoidance of tax and 

hence he held that the same was artificial business loss 

accrued to the assessee at Rs.13,05,16,000/- and disallowed 

the same.   

 

4.4 Matter was carried before the First Appellate Authority, 

wherein various contentions were raised on behalf of the 

assessee and having considered the same, CIT(A) allowed the 

claim of the assessee, which has been opposed on behalf of the 

Revenue, inter alia, submitting that the CIT(A) erred in law and 

on facts in deleting the addition made on account of 

disallowance of loss on sale of OFCPNs of Ideal Petro Products 
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and Shree Rama Polysynth Pvt Ltd of Rs.13,05,16,000/-. On 

the other hand, ld. Authorized Representative supported the 

order of the CIT(A) and raised various factual and legal 

arguments for the same.  

 

4.5 After going through the rival contentions and material on 

record, we find that Optionally Fully Convertible Promissory 

Notes (in short ‘OFCPNs’) were purchased on 25.03.2002 on 

the price shown in books and payments were made. It was 

treated as investment made and purchases were made from 

independent concerns not related to the assessee.  The 

OFCPNs were sold on price indicated by the assessee and the 

sale claimed to be genuine.  The sale was made to independent 

parties and there is nothing on record to suggest that they were 

related to the assessee as prescribed u/s 40A(2)(b) of the Act. 

On these purchases and sale, the assessee suffered loss as 

indicated above. There was no evidence on record to suggest 

that the sale was made at lower price than the market rate and 

the balance amount was received back by the assessee. The 

assessee converted the investment into stock in trade and 

conversion was allowed under Income-tax Act. There is no legal 

bar for such conversion. If the assessee had not converted the 

investment into stock in trade, the total loss suffered would 
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have been claimed as loss under short term/long term capital 

gain as the case may be.  However, when the assessee 

converted it into stock in trade, the loss suffered between the 

date of investment to the date of conversion was treated as loss 

under capital gain assessable in the year when sale was made 

and loss from the date of conversion to the date of sale was to 

be treated as business loss, which assessee claimed. The 

valuation on date of conversion into stock in trade was taken 

on the basis of report of Chartered Accountant. There was no 

contrary sale price available on the date of conversion. When 

the purchase & sales are genuine and purchases & sale prices 

are accepted, the parties are independent and not related to 

the assessee u/s.40A(2)(b) of the Act and there was no evidence 

that suppressed sale price difference came back to the 

assessee, the loss on sale could not be disallowed as loss 

arising from sham transaction or as bogus loss. Hence, the 

addition made by the Assessing Officer was rightly deleted by 

the CIT(A).  Accordingly, we uphold the order of the CIT(A) in 

this issue.  

 

5. Next issue is with regard to the disallowance out of 

administrative and other expenses and payment to and 

provision for employees for Rs. 3,64,050/- u/s 14A of the 
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Income-tax Act.  The Assessing Officer vide discussion at 

paragraph 7 and 7.1 of the assessment order disallowed 

Rs.3,64,050/- u/s.14A of Income-tax Act.  The Assessing 

Officer considered that the following are the expenses which 

are incurred for earning all types of income, whether taxable or 

exempt:- 

 Accounting charges   Rs.16,00,000 
Rates & Taxes   Rs.       4,068 
Payment to Auditors  Rs.  2,68,000 

  Consultation expenses Rs.       4,320 
  Other expenses   Rs.     80,398 

Arrangement fees  Rs.  1,38,400 
Other expenses   Rs.  1,80,279 
Payment to & provision  Rs.  7,50,296 
for employees   ---------------- 
     Rs.29,45,363 
     =========== 
 

5.1 The Assessing Officer has considered that assessee 

company earned following incomes which were exempt income 

or given different treatment for taxation:- 

 

Dividend income    Rs. 10,30,730 
Agriculture income    Rs.    8,72,075 
Share of profit from AOP   Rs.    9,60,061 
Profit on sale of securities  Rs.3,03,31,069 

------------------ 
Rs.3,31,93,935 
============= 

  

Therefore, the Assessing Officer allowed Rs.3,64,050/- as 

expenses incurred for earning exempt income on the basis of 

following formula: 

 

Rs.3,31,93,935/26,85,56,550 x 2945363 = Rs.3,64,050; 

and disallowed Rs.3,64,050/- u/s. 14A of the Income-tax Act.  
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5.2 Matter was carried before the First Appellate Authority, 

wherein various contentions were raised on behalf of the 

assessee and having considered the same, the CIT(A) observed 

that there was no direct expenses relatable to earning of 

dividend income, agricultural income and other incomes and 

therefore, the disallowance u/s 14A was not justified and 

accordingly the addition was deleted.  Taking all the facts and 

circumstances into consideration, we are inclined to concur 

with the findings of the CIT(A) who has rightly deleted the 

disallowance in question, because the dividend income, 

agricultural income and other incomes of the assessee having 

found no nexus with the expenses incurred by the assessee-

company. The assessee-company is a member of Association of 

Persons (AOP) and AOP is a separate legal entity. The assessee-

company received share of profit from AOP.  The expenses 

incurred by the assessee-company have no direct or indirect 

nexus for receipt of share of profit from AOP and the profit on 

sale of security is the income assessable to tax under the head 

capital gain.  The assessee-company had offered short term 

capital gain of Rs.2,79,33,377/- and long term capital gain of 

Rs.88,68,072/- which was considered for taxation in the return 

of income and the same was also assessed in the assessment 
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order passed u/s 143(3) of the Act. In view of the above, the 

CIT(A) was rightly deleted the addition in question i.e. 

Rs.3,64,050/- made u/s 14A of the Act. Therefore, the order of 

the CIT(A) on this issue does not require any interference from 

our side.  We uphold the same.  

 

5.3. In the result, this appeal filed by the Revenue is 

dismissed.  

 

ITA No. 55/Ahd/2009 : AY 2005-06 

6. The only effective ground raised by the Revenue in this 

appeal is with regard to the disallowance u/s 14A of the Act 

which is identical to the issue in Revenue’s appeal vide ITA 

No.54/Ahd/2009 for Assessment Year 2004-05 (supra).  

Therefore, for the detailed discussion in ITA No.54/Ahd/2009 

for AY 2004-05 in paragraph 5 to 5.2 (supra),  we do not find 

any merit in this ground; and accordingly, the same is rejected. 

In the result, this appeal filed by the Revenue is also dismissed. 

 

7. As a result, both appeals filed by the Revenue are dismissed.  
 
 

 
 
 

Order pronounced in the Court on 1st of February, 2016 at Ahmedabad. 

 
       Sd/-            Sd/- 

 
(RAJESH KUMAR) 

   ACCOUNTANT MEMBER  
(SHAILENDRA KUMAR YADAV) 

JUDICIAL MEMBER  
Ahmedabad; Dated  01/02/2016                                               
 

*BT 
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1. अपीलाथ� / The Appellant  
2. ��यथ� / The Respondent. 
3. संबं�धत आयकर आयु त / Concerned CIT 

4. आयकर आयु त(अपील) / The CIT(A),  

5. !वभागीय �$त$न�ध, आयकर अपील�य अ�धकरण, अहमदाबाद / DR, ITAT, Ahmedabad 

6. गाड) फाईल / Guard file. 

आदेशानसुार/ BY ORDER, 
//TRUE COPY// 

उप/सहायक पंजीकार (Dy./Asstt.Registrar) 

आयकर अपील	य अ
धकरण, अहमदाबाद /  ITAT, Ahmedabad 
 




