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IN THE INCOME TAX APPELLATE TRIBUNAL 
HYDERABAD BENCHES “B” : HYDERABAD 

 
BEFORE SHRI D. MANMOHAN, VICE PRESIDENT 

AND 
SHRI S. RIFAUR RAHMAN, ACCOUNTANT MEMBER 

 
ITA.No.975/Hyd/2015 

Assessment Year 2010-2011 
 

Mr. A. Srinivas Rama Raju, 
Hyderabad – 033. 
PAN ACEPA2196F 

 
vs., 
 

The DCIT,  
Central Circle-1(1), 
Hyderabad.  

(Appellant)  (Respondent) 

 

For Assessee :  Mr. V. Raghavendra Rao   

For Revenue :  Mr. B. Kurmi Naidu 

 

Date of Hearing :  17.06.2016 

Date of Pronouncement :  19.08.2016 

 
ORDER 

 
PER D. MANMOHAN, V.P.  
 
  This appeal filed by the assessee pertains to the A.Y. 

2010-2011. The only issue urged before us pertains to the denial 

of the benefit of deduction of sum of Rs.24,57,965.   

 
2.  Facts necessary for the disposal of the appeal are 

stated in brief. The assessee was a Director of M/s. NCC 

Infrastructure Holdings and was also acting as a Director/ 

Partner in several companies/firms. For the A.Y. 2010-2011, the 

assessee declared income of Rs.75,46,300 and agricultural 

income of Rs.9,04,539 on 31.07.2010. The return was processed 

under section 143(1) on 30.03.2011. It deserves to be noticed 

that search and seizure operation under section 132 of the Act 

was conducted at the residential premises of the assessee on 

06.10.2010 wherein he has admitted that he had earned 



Tax
pu

nd
it.o

rg

2 

ITA.No.975/Hyd/2015 
Mr. A. Srinivas Rama Raju, Hyderabad. 
 

unaccounted income and was prepared to admit the same for the 

A.Ys. 2009-2010 to 2011-2012. Consequent thereto, a notice 

under section 153A was issued on 22.02.2011 and the assessee 

admitted income of Rs.5,33,46,941 in addition to the agricultural 

income. On verification, the Assessing Officer observed that in 

addition to the income already declared, assessee admitted 

income of Rs.4,82,58,604 whereas, now he admitted an income of 

Rs.4,58,00,641 which results in a short fall of Rs.24,57,963. 

According to the Assessing Officer, the income declared is not 

matching with the income originally admitted during the course 

of search proceedings and accordingly, the short fall was added 

and assessment was completed accordingly.  

 
3.  Aggrieved by the above addition, assessee contended 

before the CIT(A) that the return of income was originally filed 

wherein the assessee had not set-off the interest received against 

the interest paid under the Head “Income from Other Sources” 

whereas, during the course of proceedings under section 153A 

the assessee claims set-off which is permissible under law. It was 

also explained that in fact, the assessee included the entire sum 

of Rs.4,82,58,604 as additional income in the return furnished 

pursuant to the notice issued under section 153A of the Act and 

hence, it is not a case of non-inclusion of the sum of 

Rs.24,57,965 but he merely claimed set-off of the interest paid 

against the interest received and all these facts are already on 

record.  

 
4.  Ld. CIT(A) did not dispute the facts. In this regard, she 

observed as under :  
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“6.1. The real reason for the shortfall is that the amount of 

Rs.24,57,965 was claimed as deduction in the return 
against the interest income of Rs.24,57,965 which had 
been shown in the original return but against which the 
said deduction had not been claimed. The question that 
arises for consideration is whether such deduction 
which had not been claimed in the original return can 

be allowed in the return furnished in response to the 
notice under section 153A of the I.T. Act.” 

 
4.1.  However, she was of the opinion that the Assessing 

Officer has issued notice under section 153A of the Act to bring 

to tax additional income and therefore, it is not for the benefit of 

the assessee. Reliance was placed upon the decision of the 

Hon’ble Supreme Court in the case of CIT vs. Sun Engineering 

Works P. Ltd., 198 ITR 297 which concerns the re-assessment 

proceedings under section 147 of the Act and according to the 

Learned Commissioner the same logic applies even to the 

proceedings under section 153A of the Act. She thus concluded 

as under :   

 
“6.3. The addition of Rs.24,57,965 made by the Assessing 

Officer on the basis of the alleged non-inclusion of the 
sum as part of the additional income in the return was 
not justified. As already discussed the difference had 
arisen due to the claim of interest paid against interest 

income earned. The reason why the claim cannot be 
allowed has been discussed in detail in the foregoing 
paras of this order. In view of it, the addition of 
Rs.24,57,965 is confirmed albeit on different ground.”
  

5.  Aggrieved, assessee is in appeal before the Tribunal by 

raising the following grounds :  

 
1. “The order of the Ld. CIT(A) is erroneous both on facts and 

in law so far as it is prejudicial to the appellant. 
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2. The Ld. CIT(A) erred in upholding the addition of 

Rs.24,57,965.  
 

3. The Ld. CIT(A) erred in concluding that, the interest 
amount of Rs.24,57,965 was not claimed as deduction in 
the original return of income, hence such deduction which 
had not been claimed in the original return cannot be 

claimed in the return furnished in response to notice 
issued under section 153A of the I.T. Act, 1961.  

 
4. The Ld. CIT(A) erred in concluding that, the purpose of 

issuing notice u/s. 153A of the Income Tax Act, 1961 and 
making assessment under that section is to bring tax 

additional income, thus provision is for the benefit of the 
revenue not for that of assessee.   

 
5. The Ld. CIT(A) should not have concluded that, notice 

under section 153A is for the benefit of the Revenue and 
not for the appellant. The appellant claim of set off of 

interest income earned against interest paid should have 
been allowed.  

 
6. The Ld. CIT(A) should have allowed the interest paid 

amount of Rs.24,57,965 to set off against the interest 
income earned by the appellant under the head “Income 

from other sources”.  
 

7. The appellant craves leave to add/alter/modify grounds 
which would be necessary for adjudication of the case.”  

 
6.  It may be noticed that both the assessee as well as the 

Revenue filed paper books and case law. Learned Counsel for the 

assessee, adverted our attention to page 25 and 33 of the paper 

book to submit that all the details concerning loan taken and the 

interest received were available on record and in fact, the Ld. 

CIT(A) admitted that the amount of Rs.24,57,965 was claimed as 

deduction in the return against the interest income of 

Rs.24,57,965. The only reason for disallowing the claim of 

deduction was that provisions of Section 153A were meant for the 

benefit of the Revenue and hence, assessee cannot make any new 
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claim. In this regard, the Learned Counsel for the assessee, 

adverted our attention to the decisions of ITAT i.e., Chennai 

Bench in the case of ACIT vs. VN Devadoss (2013) 57 SOT 67 

(Chennai) (URO), ITAT, Pune Bench in the case of M/s. Malpani 

Estates vs. ACIT (2014) 64 SOT 105 (Pune) (URO) to submit that 

the decision of the Hon’ble Supreme Court in the case of Sun 

Engineering Works P. Ltd., (cited supra) is not applicable to the 

proceedings under section 153A of the Act inasmuch as the 

language of Section 153A makes it clear that once the return of 

income is filed under section 153A, it has to be deemed to be the 

return of income filed under section 139 of the Act and as a 

natural consequence, all other provisions would apply. In 

otherwords, a regular and fresh assessment has to be made as 

though the return was filed under section 139 of the Act. Learned 

Counsel for the assessee also relied upon an un-reported decision 

of the ITAT, Mumbai Bench in the case of Mr. Faisal Abbas vs. 

DCIT, Central Circle-2, Mumbai in ITA.No.3485 & 

3487/Mum/2010 dated 25.10.2011 wherein the Bench dealt 

with an identical issue and in this regard observed as under : 

 
4.  “The other grounds in this appeal are against the 

disallowance of set off of brought forward business 
loss. The facts apropos these grounds are that the 
assessee in his return u/s.153A claimed set off of 
business loss of Rs.1,45,021/- and speculation loss of 

Rs.2,50,950 against the current income. The AO did 
not grant the set off on the ground that the set 
off, which was not claimed in the original return 
of income, could not be allowed in the return filed 
in response to notice u/s.153A. Before the ld. first 

appellate authority also, the assessee contended that 
the loss was incurred by him in assessment year 2001-
02 and the same ought to have been allowed. The ld. 
CIT(A) echoed the assessment order by relying on a 
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judgment in E.K. Lingamurthy & Anr. Vs. Settlement 

Commission (2007) 293 ITR 76 (Mad.).  
 
5.  We have heard the rival submissions and perused the 

relevant material on record. It is observed from the copy 
of return filed by the assessee for assessment year 
2001-02 on 31-10-2001 that loss of Rs.27,26,360/- 

under the head “Profits & gains of business or 
profession” was declared. The said return for the year 
was duly filed within the time allowed u/s.139(1). We 
are currently dealing with assessment year 2002-03 in 
which the assessee has claimed set off of the brought 
forward business loss against the income for the 

current year. In our considered opinion, the authorities 
below were not justified in not granting the set off of 
the brought forward business loss for the reason that 
the requirement to file return within the time prescribed 
u/s.139(1) is for carrying forward the loss. Once loss is 
determined in the return file u/s.139(3), the assessee 

becomes eligible for set off against the income of the 
subsequent years irrespective of the fact whether the 
returns of such later years are filed u/s.139(1) or not. 
Sec. 80 read with sec. 139(3) requires the submission 
of return for loss before the due date. There is no such 
requirement that the subsequent years, in which the 

set off is claimed, must also fulfil the requirement of 
furnishing the returns within the time required 
u/s.139(1).   

 
6.  It is further important to note that sec. 153A 

dealing with assessment in case of search 
provides for the issuance of notice to the assessee 
in respect of each assessment year falling within 
six assessment years immediately preceding the 
assessment year relevant to the previous year in 
which search is conducted. Sec. 153A(1)(a) clearly 
provides that “the provisions of this Act shall, so 
far as may be, apply accordingly as if such return 
were a return required to be furnished under 
section 139”. From the prescription of sec. 153A, 
it is apparent that the return filed in response to 
notice u/s.153A is treated as the return filed 
u/s.139. If that is the position, we are unable to 
appreciate as to how the loss determined for the 
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immediately preceding year will not be available 
to the assessee for the set off against the current 
year’s income declared in the return filed 
u/s.153A.”  

 
7.  The Pune Bench of this Tribunal in the case of M/s. 

Malpani Estates (cited supra) was concerned with declaring of 

additional income consequent to search proceedings and 

thereupon claiming deduction under section 80IB(10) of the Act. 

The Assessing Officer has not allowed the claim of the assessee 

for deduction under section 80IB with respect to aforecited 

component of on-money on sale of flats received by the assessee 

and in fact, he did not treat it as “Business Income” of the 

assessee and therefore, did not allow deduction under section 

80IB. The income originally declared by the assessee was 

Rs.2,10,86,083 which was enhanced as Rs.2,46,89,494. 

According to the Assessing Officer, enhancement of claim of 

deduction under section 80IB(10) was not permissible in an 

assessment under section 153A of the Act. Before the Tribunal, 

reliance was placed upon the judgment of the Hon’ble Supreme 

Court in the case of Sun Engineering Works P. Ltd., 198 ITR 297 

to point out that even in the case of re-assessment under section 

147/148 fresh claims cannot be raised by the assessee. Under 

these circumstances, the Pune Bench of the Tribunal observed 

that according to the Hon’ble Supreme Court the claim is not 

entertainable if the same is not connected to the assessment of 

escaped income. In this regard, it observed at para-16 as under :  

 
“16. ...  ...   ....  According to the Hon’ble Supreme Court, the 

claim was not entertainable because the said claim not 
connected with the assessment of escaped income. In-
fact, the judgment of the Hon’ble Supreme Court in the 
case of Sun Engineering Works Pvt. Ltd. (supra) is not 
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an authority to say that assessee cannot raise a claim 

pertaining to an issue which is connected to the 
assessment of escaped income. In-fact, if a claim which 
is connected to the escaped income is set-up before the 
Assessing Officer in the course of re-assessment 
proceedings, the same is liable to be considered and 
the judgment of the Hon’ble Supreme Court in the case 

of Sun Engineering Works Pvt. Ltd. (supra) only 
precludes such new claims by the assessee which are 
unconnected with the assessment of escaped income. 
In the present case, we are dealing with an 
assessment u/s 153A of the Act and the scope of such 
an assessment has already been examined by us in 

the context of the relevant specific provisions, which do 
not leave any scope for ambiguity. The judgment of the 
Hon’ble Supreme Court in the case of Sun Engineering 
Works Pvt. Ltd. (supra) has been rendered on a 
different footing and is strictly not applicable to the 
present proceedings. So, however, even if one were to 

import the reasoning raised by the learned 
Departmental Representative based on the judgment of 
the Hon’ble Supreme Court, to the present case, yet we 
do not find that it would debar the assessee from 
claiming deduction u/s 80IB(10) of the Act on the 
impugned additional income declared in the return filed 

in response to notice u/s 153A(1)(a) of the Act. In the 
present case, the claim of deduction u/s 80IB(10) of the 
Act was made in the return of income originally filed 
and in the return filed in pursuance to the notice u/s 
153A(1)(a) of the Act, the claim u/s 80IB(10) of the Act 
is only enhanced and therefore, it is not a fresh claim.”  

 
8.  The Chennai Bench also addressed the issue as to 

whether a search under section 132 is conducted for the benefit 

of the assessee or department. It also took note of the fact that 

returns are not voluntarily filed by the assessee within the due 

date prescribed under section 139(1) but they are filed after the 

search operation was conducted but before the issuance of notice 

under section 153A of the Act. In para-28 of its order, the Bench 

has observed as under :  
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“28. Next we have to examine the decision of the 

Commissioner of Income-tax(Appeals) rendered on the 
alternate ground raised by the assessees before him. 
The alternate ground was whether the returns filed in 
response to notices issued under section 153A can be 
taken as returns filed within the time limit stipulated 
under section 139(1). The Commissioner of Income-tax 

(Appeals) has decided in favour of the assessees 
holding that the returns filed under section 153A are to 
be treated as returns filed under section 139(1) within 
the time allowed under the statute.” 

 
9.  Learned Counsel for the assessee placed strong 

reliance upon the case law and the relevant papers in the paper 

book to submit that all the facts were already available on record 

and the claim of deduction for set off was made only on the basis 

of the enhanced income declared consequent to the search 

operations and therefore, claim of set off is permissible under 

law.  

 
10.  Ld. D.R. on the other hand relied upon the decision of 

the Hon’ble Delhi High Court judgment in the case of CIT vs. Anil 

Kumar Bhatia reported in (2012) 211 Taxman 453 (Del.) (HC) 

wherein the Court observed that assessments contemplated by 

section 153A is not a denovo assessment and the additions made 

thereunder have to be necessarily restricted to the undisclosed 

income un-earthed during the search. The facts therein were that 

during the course of search, the loan was not reflected in the 

return of income filed by the assessee and there was no 

document or corroborative material concerning the said land. The 

claim of the assessee was that on the date of initiation of the 

search, no assessment was pending as they had abated and the 

Assessing Officer was wrong in invoking the provisions of section 

153A of the Act. Under these circumstances, the Court observed 
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that returns of income filed by the assessee for all the six 

assessment years under consideration before the search took 

place were processed under section 143(1)(a) of the Act and the 

provisions of section 153A can be invoked. In this regard, the 

Court observed that the time limit within which a notice under 

section 148 can be issued is not applicable here and in fact, such 

time limit was prescribed under section 153 has been done away 

with in cases covered by section 153A of the Act. Section 153A 

has been entrusted with the date of bringing to tax the total 

income of the assessee whose case is covered by section 153A, by 

even making re-assessment without any fetters.  

10.1.  The Ld. D.R. placed reliance upon this judgment only 

for the limited purpose that even after processing the return 

under section 143(1)(a) of the Act, the provisions of section 153A 

can be invoked which is contrary to the judgment of the Hon’ble  

High Court of Jharkhand in the case of Abhay Kumar Shroff vs. 

CIT & others reported in (2007) 290 ITR 114 wherein the Court 

observed that by virtue of Second Proviso to Section 153A of the 

Act, proceedings which are pending on the date of search stand 

abated. Ld. D.R. strongly relied upon the order of the CIT(A) and 

contended that the provisions of section 153A are not meant for 

assessee to make a fresh claim and therefore, the CIT(A) was 

justified in applying the ratio of the decision of the Hon’ble 

Supreme Court in the case of Sun Engineering Works P. Ltd., 

(cited supra).   

11.  We have carefully considered the rival submissions 

and perused the record. As could be noticed from the grounds of 

appeal and the arguments advanced by the Learned Counsel for 
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the assessee, the main contention is not with regard to 

abatement of proceedings under section 153A of the Act. The 

limited issue is with regard to claim of deduction in response to 

notice issued under section 153A of the Act even if such claim 

was not made in the original return. In fact, the Ld. CIT(A) has 

not disputed that evidence is already on record but refused the 

claim of deduction on the limited ground that provisions of 

section 153A are meant for the benefit of the Revenue and not for 

the assessee. As we have pointed out in the preceding 

paragraphs, the ITAT Chennai Bench, Pune Bench and the 

Bombay Bench have considered identical issue in detail and 

observed that once return of income is filed under section 153A 

of the Act, it has to be considered as a return of income filed 

under section 139 of the Act and all other provisions would apply 

as though it is a return of income filed under section 139 which 

includes reconsideration of any deduction permissible under the 

law. It is also not in dispute that the assessee has placed all the 

facts on record even in the original return but did not claim set 

off of the expenditure and while declaring additional income, in 

response to the notice issued under section 153A of the Act, 

though he stuck to the income declared, set off was claimed as 

per law which should not be denied, overlooking the fact that the 

return of income filed under section 153A of the Act should be 

deemed to be the return filed under section 139 of the Act;  

irrespective of the question as to whether it is for the benefit of 

the assessee or department, the assessee is entitled to claim 

deduction of interest expenditure, particularly when the facts are 

already on record. The same opinion was echoed by all the 

Benches of the ITAT and thus the ratio of the decision of the 

Hon’ble Supreme Court, which was in this context of Section 147 
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of the Act, should not be imported into the proceedings under 

section 153A of the Act, more particularly when the claim of the 

assessee is not a fresh claim un-connected to the income 

declared but the claim was linked with the income declared. 

Having regard to the circumstances of the case, we are of the 

view that the Assessing Officer as well as the Ld. CIT(A) were not 

justified in disallowing the claim of deduction of Rs.24,57,965. 

We direct the Assessing Officer to allow the claim of deduction 

and re-compute the income accordingly.  

 
12.  In the result, appeal of the assessee is allowed.              

 
Order pronounced in the open Court on 19.08.2016.  

 

      Sd/-           Sd/-  
  (S. RIFAUR RAHMAN)     (D. MANMOHAN) 
ACCOUNTANT MEMBER         VICE PRESIDENT 

 
Hyderabad, Dated 19th August, 2016 

 
VBP/- 
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