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Assessment Year: 2010-11 

Lee Hours Pomeroy Architects  Vs.  Deputy Commissioner of Income-tax, 

(PAN: AABCL6082B)    (IT), Cir-1(2), Kolkata. 

 (Applicant)              (Respondent) 

    

Date of hearing:   22.07.2016 

   Date of pronouncement:   24.08.2016 

 

   For the Applicant:      Mrs. Rituparna Sinha, AR 

   For the Respondent:   Shri Sallong Yaden, Addl. CIT 

  

      ORDER 

Per Shri M. Balaganesh, AM: 

 This is a miscellaneous application filed by the Assessee u/s.254(2) of the Income 

Tax Act, 1961 (Act) praying for rectification of certain errors apparent in the order dated 

29.9.2015 passed by the Tribunal in the aforesaid appeal of the Assessee.   

2.   The issue that arose for consideration in the aforesaid appeal by the revenue was as to 

whether the AO was justified in making an addition of Rs.2,38,81,865 to the total income of 

the Assessee consequent to determination of Arm’s Length Price(ALP) in respect of an 

international transaction entered into by the Assessee with its Associated Enterprise (AE). 

The addition to the total income was made by the AO under the following facts and 

circumstances. 

 

3. The brief facts of this issue is that the assessee (Lee Harris Pomeroy Architects P.C. 

–LHPA in short) a company established under the laws of United States of America ( 

“company” ) along with a consortium of members consisting of (i) M/s Maunsell 

Consultants Asia Ltd., a company incorporated under the laws of Hong Kong and having its 

registered office at 8/F, Grand Central Plaza, Tower 2, 138, Shatin Rural Committee Rd, 

Shatin, New Territories, Hong Kong, (ii) Consulting Engineering Services (India) Private 

Limited, a company incorporated under the Companies Act, 1956 and having its registered 
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office at 57, Nehru Place, 5th Floor, New Delhi – 110019 , (iii) Yachiyo Engineering Co. 

Ltd., a company incorporated under the laws of Japan having its registered office at 18-12, 

2, Nishiochiai, Shinjuku-ku , Tokyo, Japan , (iv) Egis Rail S.A., a company incorporated 

under the laws of France and having its registered office at 25, Cours Emile Zola – 69625, 

Vileurbanne Cedex, France (together with the company, the “consortium” ) were awarded a 

contract dated 20.2.2009 by Kolkata Metro Rail Corporation Limited, a company 

incorporated under the Companies Act, 1956, jointly owned by the Government of India 

and the Government of West Bengal and having its registered office at HRBC Bhawan 4 & 

5th Floor, Munshi Prem Chand Sarani, Kolkata – 700021 ( “KMRCL” ) to undertake the 

Kolkata East West Metro Rail Project (Partly underground and Partly Elevated) extending 

from Howrah to Salt Lake Sector V, Kolkata covering a total length of 13.7 Kilometres , to 

provide additional transport infrastructure to Kolkata. For this purpose, LHPA USA had set 

up a project office in Kolkata during the financial year 2009-10 relevant to Asst Year 2010-

11, which is a permanent establishment in India for the purpose of Indian Income Tax Act, 

1961 and the assessee in USA is an Associated Enterprise (AE) of the Indian Project office. 

3.1.  During the financial year 2009-10, the AE provided services for Metro Rail project 

entailing labour expenses, overhead expenses and consultancy charges and also received 

payments for consultancy fees from KMRCL. Accordingly the said transactions constituted 

International Transactions of the Indian Project Office with the AE in USA. The Indian 

Project office contemplates to provide the following services to its AE in relation to general 

consultancy for Kolkata Metro Rail Projects: 

  a) Provision of key and support personnel 

 b) Lead transportation planning  

c) Lead spatial planning of the underground stations, entrances and associated 

surface works  

 

d) Provide inputs for Chief Quality Surveyor and Cost Estimator, Chief Safety 

Engineer and Transport Oriented Property Development Planning . 

 

3.2.  The financial year 2009-10 was the first year of operation of the Indian Project 

office. The Project office adopted the Completed Contract method for recognizing income. 

The nature of work in India was such that major portion of the expenses were incurred in the 

first year of operation but revenue was to accrue subsequently. During the Asst Year 2010-
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11, the assessee undertook the following international transactions with its AE, which were 

duly reported in Form No.3CEB filed along with the assessee’s return of income :-  

(a) Labour expenses 

 (b) Overhead expenses 

 (c) Sustainable EMS (Consultancy charges paid on behalf of LHPA India) 

 (d) Kolkata Metro Rail Corporation (Consultancy income received on behalf of 

LHPA India) 

 

LHPA provides both onshore and offshore services under the General Consultancy 

Agreement. Offshore services are the main services for which LHPA was contracted for the 

project. These include primarily architectural design, safety planning, scheduling, cost 

analysis, transportation planning and sustainability and property development and outline 

specification. These are undertaken by the employees of LHPA in USA. 

 

Onshore services mainly include supervision of execution of the designs and specifications 

provided by LHPA USA. The onshore services have been subcontracted to Superior Global 

Infrastructure India Private Limited (SGI) a third party vendor, who undertakes the work on 

behalf of LHPA USA. LHPA has also deputed few of its employees to supervise the same. 

 

3.3. For the purpose of computing the Arm’s Length Price (ALP) of the above mentioned 

international transactions, the assessee had adopted CUP method in its Form 3CEB filed 

along with the return of income. The assessee had stated in Notes to Form 3CEB in Point 

No. 6 as below:-  

 “The Company has determined Comparable Uncontrolled Price Method (CUP) 

as the most appropriate method u/s 92C of the Act. The CUP method evaluates 

the price charged in a controlled transaction to the price charged in a 

comparable uncontrolled transaction, which could be identified either through 

internal or external comparables. The net profit percentage of international 

transaction with associate enterprise was compared by the similar transactions 

of India clients for the financial year ended 31st March, 2010, which was found 

by the company to be at Arm’s Length as provided u/s 92C of the Act. Based on 

such comparisons, the amount received / receivable as computed by the company 

having regard to the ALP is the amount received / receivable as per its books of 

account. 

 

 For reimbursement of expenses, in consideration of the OECD guidelines, no 

mark –up is required to be charged for the expenses incurred by Lee Harris 
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Pomeroy Architects P.C. on behalf of its associated enterprises. The transactions 

are therefore in compliance with the Arm’s Length Principle.”  

 

3.4.  The assessee adopted CUP method in Form 3CEB filed along with the return of 

income in respect of the following:-  

Labour expenses      - Rs. 9,84,14,467 

Overhead expenses      - Rs. 1,08,35,031  

Sustainable EMS Invoices (USD)    - Rs. 1,54,94,256  

Kolkata Metro Rail Corporation Invoices  - Rs. 11,93,43,920 

 

 But before the Transfer Pricing Officer (TPO), the assessee did extensive transfer pricing 

(TP) study and shifted from CUP method to Transactional Net Margin Method (TNMM) for 

determination of its ALP. Under TNMM, the Profit Level Indicator (PLI) of the tested party 

(i.e the assessee herein) was -3.03% and whereas the PLI of comparables chosen by the 

assessee based on multiple year data was 2.95%. When assessee was asked to submit the 

comparative analysis based on single year data instead of multiple year data, the assessee 

vide submission dated 9.7.2013 stated before the TPO that arithmetic mean of the margin of 

the comparable companies using data for single year (i.e for FY 2009-10) is 2.51% on 

operating cost. 

 

3.5.  The TPO determined the ALP using TNMM by rejecting the two comparables as 

against 11 comparables of the assessee and substituted two comparables based on his 

research and applied the arithmetic mean of the 11 comparables arrived at 13.18% on the 

total cost incurred by the assessee at Rs. 14,79,29,609/- and determined the ALP at Rs. 

1,94,97,122/- as against the returned loss of Rs. 43,84,742/- thereby making an upward 

adjustment of Rs. 2,38,81,864/-. The Learned AO passed a draft assessment order u/s 143(3) 

read with section 144C(1) of the Act in Feb 2014 . Against this draft assessment order, the 

assessee filed objections before the Dispute Resolution Panel (DRP) who upheld the order 

of the Learned TPO & draft order of the Learned AO vide proceedings dated 29.12.2014. 

Later the Learned AO passed the final assessment order u/s 143(3) read with section 

144C(13) of the Act on 10.2.2015 pursuant to the directions of the DRP. Aggrieved, the 

assessee is in appeal before us on various grounds. The assessee also filed additional 

grounds of appeal before us. But the central ground revolves around the most appropriate 
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method to be adopted by the assessee in the facts and circumstances of the case and 

consequential determination of ALP.  

 

4.   One of the contention of the Assessee before the Tribunal was that CUP was the 

Most Appropriate Method (MAM) for determination of ALP in the facts and circumstances 

of the Assessee’s case and the revenue authorities were not justified in adopting Transaction 

Net Margin Method (TNMM) as the MAM.  This was accepted by the Tribunal in para 7.7 

of its order which reads thus: 

 “7.7. In view of the aforesaid facts and circumstances and the various judicial 

precedents relied upon, we find that in the interest of justice and fair play, we 

deem it fit and appropriate to set aside this issue to the file of the Learned TPO / 

AO with a direction to adopt CUP method as the Most Appropriate Method for 

determination of ALP for international transactions. The assessee is also 

directed to furnish the comparables based on independent TP study for adoption 

of CUP method and produce such other evidences and documents before the 

Learned TPO / AO to ensure quick disposal of this set aside proceedings. We 

also direct the Learned TPO / AO to permit the assessee to use multiple year 

data and adopt the weighted average data of the financial information of the 

comparables and use the same for determination of ALP of the international 

transactions of the assessee.” 

 

5.   In this miscellaneous application the Assessee has pointed out that the consultancy 

income of Rs.119,343,920/- recorded in Form 3CEB of the permanent establishment of Lee 

Harris Pomeroy Architects P.C in India (i.e. the appellant) represents income received by 

the Head Office ('HO') in the USA from independent customer named KMRCL for the 

provision of offshore services by the former to the latter in relation to execution of Kolkata 

East West Metro Rail Project. The aforesaid income was credited on actual basis to the 

Profit & Loss Account of the aforesaid permanent establishment for the financial year ended 

31s1 March, 2010. As the aforesaid credit does not stand for any separate transaction 

entered into by the permanent establishment with the HO, the sum received by the HO from 

KMRCL under normal open market commercial terms itself stands as a comparable 

uncontrolled transaction in relation to the aforesaid controlled transaction recorded in Form 

3CEB. Hence, it may please be appreciated that there is no need for the assessee to produce 

further comparable for determining the arm's length nature of the aforesaid international 

transactions under review.  
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He also pointed out that the labour expenses (INR 98,414, 467/-) recorded in Form 

3CEB of the permanent establishment represent expenses incurred by the HO in the USA to 

make payments to its employees for the provision of offshore services to KMRCL in 

relation to execution of Kolkata East West Metro Rail Project. Further, the overhead 

expenses (INR 10,835,031/-) and consultancy charges (INR 15,494,256) recorded in Form 

3CEB represent expenses incurred by the HO to make payments to independent parties for 

the provision of offshore services to KMRCL in relation to execution of the aforesaid 

project. The aforesaid expenses were debited on actual basis (i.e. without any profit element 

added to the actual cost incurred) to the Profit & Loss Account of the aforesaid permanent 

establishment for the financial year ended 31st March, 2010. As the aforesaid debits do not 

stand for any separate transaction entered into by the permanent establishment with the HO, 

the sums paid by HO to its employees and third parties under normal open market 

commercial terms themselves stand as comparable uncontrolled transactions in relation to 

the aforesaid controlled transactions recorded in Form 3CEB. Hence, it may please be 

appreciated that there is no need for the assessee to produce further comparables in relation 

to determine the arm's length nature of the international transactions under review.  

 

The Proviso to Rule 10B(4) of the Income Tax Rules, 1962, clearly provides that 

multiple year data, that is, the data relating to a period not being more than two years prior 

to the relevant financial year is to be considered if such data reveals facts which could have 

an influence on the determination of transfer Prices in relation to the transactions being 

compared. Since the assessee had current year data in support of the application of the CUP 

Method, it may please be appreciated that in the instant case there is no need to use multiple 

year data for determining the arm's length nature of the international transactions under 

review. 

 

6.   The Assessee has therefore made the following prayer in the M.A. 

 

“3.5.  In view of our above submissions, we humbly pray to the Hon'ble 

Members to rectify the apparent mistake that cropped up while rendering the 

decision vide order dated 29
th

 September, 2015, by deleting the below 

mentioned sentences in paragraph no. 7.7 of page no. 14.  

 

"The assessee is also directed to furnish the comparables based on 

independent TP study for adoption of CUP method and produce such 
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other evidences and documents before the Learned TPO / AO to ensure 

quick disposal of this set aside proceedings. We also direct the Learned 

TPO / AO to permit the assessee to use multiple year data and adopt the 

weighted average data of the financial information of the comparables 

and use the same for determination of ALP of the international 

transactions of the assessee."  

 

The appellant would be grateful to have the opportunity of a personal hearing before 

the present application is disposed of.” 

  

 

7.   The learned counsel for the Assessee reiterated the stand of the Assessee as stated in 

the M.A.  The learned DR submitted that the mistake pointed out by the Assessee in the 

M.A. cannot be said to be mistake apparent on the face of the record within the meaning of 

Sec.254(2) of the Act. 

  

8.   We have considered the rival submissions.  The selection of the most appropriate 

transfer pricing method for a particular case will depend on the availability of reliable 

information to apply it, and in particular, on the availability of reliable comparable data. 

Where it is possible to locate comparable uncontrolled transactions the CUP method is the 

most direct and reliable way to apply the arm's length principle.  The comparable 

uncontrolled price method can be applied on the basis of the taxpayer’s transactions with 

independent enterprises (“internal comparables”), or on the basis of transactions between 

other independent enterprises (“external comparables”). Among the two,  internal 

comparable is preferable to external comparable.  In paragraph 7.7 of the order of the 

Tribunal, it has only been observed as follows: 

“The assessee is also directed to furnish the comparables based on independent 

TP study for adoption of CUP method and produce such other evidences and 

documents before learned TPO/AO to ensure quick disposal of this set aside 

proceedings.” 

 

The above observations do not in any way stand in the way of the Assessee making a claim 

before the AO that one internal comparable would be sufficient to determine the ALP of the 

international transaction.  The above observations should be construed as a direction that 

CUP method as MAM and liberty is given to the Assessee to file TP study adopting CUP as 

the MAM.  These observations, in our view, would be sufficient safeguard and there is no 

need to delete the same. As far as the direction with regard to use of multiple year data and 
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adopting weighted average data of financial information of the comparables is concerned, it 

has been pointed out before us that use of multiple year data and adopting weighted average 

data is permissible only in respect of international transactions entered into on or after the 1
st
 

April, 2014 as per the Amendment to Rule 10B and Rule 10CA of the Income Tax Rules, 

1962 by the Income-Tax (16
th

 Amendment) Rules, 1962. These amendments brought to our 

notice shows that the same do not apply to the determination of ALP of the international 

transaction in the present case.  The direction given by the Tribunal in paragraph-7.7 of the 

order of the Tribunal regarding use of multiple year data and adopting weighted average 

data of financial information of the comparables, being contrary to the statutory provisions, 

is a mistake apparent on the face of the record and the same is hereby directed to be deleted. 

   

9. In the result, the M.A. is partly allowed as indicated above.  
  

Order pronounced in the open court on 24.08.2016 

 

 Sd/-        Sd/- 

(N. V. Vasudevan)           (M. Balaganesh)    

             Judicial Member              Accountant Member 

          

Dated : 24th August, 2016  

 

Jd.(Sr.P.S.) 

 

 Copy of the order forwarded to: 

 

1. APPLICANT– Lee Hours Pomeroy Architects, C/o S. K. Bajoria & 

Associates, 6, Old Post Office Street, Ground Floor, Kolkata-700 001. 

2 Respondent –DCIT(IT), Circle-1(2), Kolkata.   

3. The  CIT(A),          Kolkata 
 

4. 

5. 

CIT             , Kolkata 

DR, Kolkata Benches, Kolkata 
 

        /True Copy,          By order, 

    Asstt. Registrar.  
 




