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 These cross appeal by Revenue and assessee for Asst. Year 

2009-10 are directed against the order of CIT(A), Gandhinagar, 

Ahmedabad, dated 20/12/2012 in appeal No.CIT(A)/GNR/325/2011-



ITA No.  563 & 814/Ahd/2013 

Asst. Year 2009-10 

2

12. Assessment u/s 143(3) of the IT Act, 1961 (in short the Act) was 

framed on 29.12.2011 by JCIT, Mehsana Range, Mehsana.  

2. Briefly stated facts as culled out from records placed before us 

are that assessee is a private limited company engaged in the 

business of manufacturing sodium silicate. Return of income was e-

filed declaring total income of Rs.99,55,087/-. The case was selected 

for scrutiny assessment. Notice u/s 143(2) of the Act was issued on 

24.8.2010 and served upon the assessee on 27.9.2010. Detailed 

questionnaire calling various details and information was served and 

duly replied by the assessee. Financial statements including audit 

report u/s 44AB of the Act were perused by Assessing Officer. After 

making addition of Rs.96,50,228/- on account of disallowance on 

sales commission at Rs.31,41,162/-, disallowance of excise penalty 

at Rs.10 lacs, disallowance of interest of Rs.35,970/-, disallowance of 

processing charges paid to sister concern at Rs.15,74,496/-, 

disallowance u/s 40(a)(ia) of the Act at Rs.1,93,600/- and addition u/s 

68 of the Act at Rs.37,05,000/- the income was assessed at 

Rs.196,05,315/-. In appeal before ld. CIT(A), assessee got part relief 

and now both the assessee and the Revenue are in appeal before 

the Tribunal. 

 

3. First we take up assessee’s appeal in ITA No.814/Ahd/2013 

wherein various grounds have been raised which are descriptive and 

argumentative nature and are not in consonance with Rule-8 of the 

ITAT Rules, 1963. However, solitary grievance in the appeal of 

assessee is against the order of ld. CIT(A) confirming the 

disallowance of commission expenditure at Rs.31,41,162/-. 
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4. Ld. AR submitted that in respect of claim of commission of 

Rs.31,41,162/- relevant evidences were filed which included 

confirmations from the recipients of commission, proof of actual 

payment of commission and not mere credit in the accounts, 

evidence showing that commission income has been shown in the 

respective income-tax return of the recipients as well as detailed role 

played by each person. Ld. AR further submitted that there was a 

direct impact on turnover due to availability of services of the said 

recipients of commission which helped to grow the turnover of the 

assessee from Rs.18.71 crores in F.Y.2007-08 to Rs.25.10 crores in 

the previous year i.e. F.Y.2008-09. Further ld. AR submitted that an 

opportunity ought to have been given to the assessee at CIT(A)’s 

stage in the interest of justice and fairness by referring the matter to 

the Assessing Officer or calling for a remand report or to unearth the 

truth. 

 

5. On the other hand, ld. DR supported the orders of lower 

authorities. 

 

6. We have heard the rival contentions and perused the material 

placed before us. Solitary grievance of the assessee is against the 

confirmation of disallowance of commission expenditure of 

Rs.31,41,162/-. We observe that during the course of assessment 

proceedings detailed list enumerating 5 persons was placed before 

the Assessing authority for total commission expenditure of 

Rs.31,41,162/-. On examining this list, ld. Assessing Officer observed 
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that commission expenditure have drastically increased so much so 

that in the immediately preceding F.Y. commission expenditure of 

Rs.41,464/- was incurred which are abnormally increased to 

Rs.31.41.162/- in the year under appeal. We further observe that ld. 

Assessing Officer has enquired the veracity of the claim of the 

assessee conducting enquiries u/s 133(6) of the Act to 5 customers 

of the assessee based at Jodhpur. Through this enquiry it was 

revealed that claim of assessee towards commission expenses on 

sales was not correct as these customers were not new and denied  

presence of middle man or intermediary in respect of their business 

transactions with the assessee. Further one of the recipients of 

commission Mr. Mehul B. Patel who is alleged to have received 

Rs.15,15,240/- as commission on sales was an employee of the 

assessee company. On enquiry Mr. Mehul B. Patel stated on oath 

that he is unable to give any detail as well as evidence regarding 

service actually rendered in respect of alleged commission payment 

received from the company. We further observe that when the 

assessee was confronted with the outcome of these enquiries 

conducted on the customers of the assessee and the employee, 

assessee submitted a letter dated 16.12.2011 stating that “in order to 

buy peace and avoid any litigation, we hereby offer the said 

expenditure of commission for taxation. We further request your 

goodself not to initiate any action for penalty proceedings for the 

same”. Further authorized representative of the company reiterated 

the above offer vide order sheet dated 16.12.2011 at page 4 of the 

Assessment order which reads as below- 
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"Shri Hemal Desai, C.A, A.R attended Filed letter dated 16.12.2011 along with its 
enclosures. Matter discussed accordingly. In respect of commission payment of Rs. 
31,41,162/-f he submitted that as mentioned in the letter filed today the assessee firm 
is offering it for addition in its income for the assessment year 2009-10 in order to 
purchase peace of mind and to avoid further  litigation   on   this  issue.   However,   
he requested, that penalty proceedings may not be initiated in respect of the 
additional income of Ks. 31,41,16s/- (Thirty One lac forty one thousand one hundred 
and sixty two only). The issue was discussed accordingly," 
     

7. We are of the view that in the given facts and circumstances of 

the case and the acceptance of assessee and its Authorized 

Representative to have offered the expenditure of commission for 

taxation at the assessment stage proves beyond doubt that the 

alleged expenditure of Rs.31,41,162/- was bogus  and non-genuine in 

nature and have been shown to evade tax. We, therefore, find no 

reason to interfere with the order of ld. CIT(A) and confirm the 

disallowance of commission. We uphold the order of ld. CIT(A) on 

this issue. Accordingly, the appeal of assessee is dismissed. 

 

8. Now we take up Revenue’s appeal in ITA No.563/Ahd/2013 

wherein following six grounds have been raised :- 

 

1. The learned CIT(Appeals) has erred in law and on facts in deleting the 
disallowance made by the AO u/s 37(1) of the Act amounting to Rs. 
10,00,000/- on account of "Disallowance of Excise Penalty". 

 
2. The Id. CIT(Appeals) has erred in law and on facts in deleting the 

disallowance made by the AO amounting to Rs.15,74,496/- being 
processing charge paid to sister concern. 

 
3. The Id. CIT(Appeals)   has   erred   in   law  and   on   facts   in   deleting   

the disallowance made by the AO u/s 40(a) (ia) of the Act amounting to 
Rs. 1,93,600/- being labour expense. 

 
4. The Id. CIT(Appeals) has erred in law and on facts in deleting the addition 

of Rs.37,05,000/- u/s 68 of the Act being unexplained cash credit.        
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5. On the facts and circumstances of the case the Id. CIT(A) ought to have 
upheld the order of the Assessing Officer. 

 
6. It is therefore prayed that the order of the learned CIT(Appeals) may be 

Set aside and that of the A.O. be restored to the above extent. 

 

9. Regarding ground no.1 –During the course of assessment 

proceedings, Assessing Officer made disallowance under the 

explanation to section 37(1) of the Act at Rs.10 lacs on account of 

excise penalty. Ld. CIT(A) deleted the said disallowance by observing 

as under :- 

 

“5.4. I called for the records of the AO and found that the above letters 
were on record. In these circumstances, I called for the report of the AO 
giving him any other opportunity to examine the evidences filed before me 
in this regard. 
 
The report has been received and comments on the issue are as  follows:                   
 
"4.       In this connection, the report is as under: 
 

In this regard; it is to submit that on verification of records, it is ascertainable 
that the excise penalty paid and the expense claimed and debited to the 
books of account was pertaining to charge of Excise penalty, which is not an 
allowable expense in view of explanation section 37(1) of the Act. The 
assessee vide letter dated 14.12.2012 only stated that the excise department 
had allowed the appeal in favour of the company but did not enclose any 
decision in this regard at the time of assessment proceedings.    Since, the 
excise penalty is an offence which is prohibited by law and shall not be deemed 
to have been incurred for the purpose of business or profession and no 
deduction or allowance shall be made. Therefore, the AO had rightly disallowed 
the excise penalty of Rs.10,00,000/-.                              .          

 
5.6    Having gone through the facts of the case, I find that instead of 
commenting on the unambiguous facts of the case, the remand report as 
reproduced in para. 5.5 above, just avoids commenting on the merits of the 
issue.  
 

Coming to the facts of the case, it is clear from the order of the Dy. 
CIT,Central Excise (Audit), Ahmedabad-III that payment was indeed 
pertaining to charge of Excise Duty, interest and cess thereon totaling 
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Rs.44,37,110/- which was ordered to be paid by the official, part of which 
was debited to PLI Entry and RG 23A on!8/9/2008 and remaining amount 
of Rs.23,37,110/- was paid vide post-dated cheques. Besides, the 
appellant has submitted copy of  order  passed   by   Dy. Commissioner   
Central Excise, Mehsana Division dated 26/7/2011 vide No.DIG 
No.64/Ref:Cen Ex/DC/11-12 for issuance of refund of Rs.44,37,110/-, as 
an evidence that even this amount charged was held erroneous and the 
entire refund was granted. Evidence has also been submitted showing that 
the refund amount received has been declared in the return for AY 2012-
13. In these circumstances, it is clear that the amount debited to the books 
does not involve payment of penalty. Further, even the amounts were 
ordered to be refunded in future and had been declared as income. No 
addition is called for under explanation to sec.37(1) of the IT Act. The 
disallowance is, therefore, directed to be deleted.” 
 

10. Ld. DR relied on the order of Assessing Officer.  

 

11. Ld. AR submitted that the impugned amount of Rs.10 lacs was 

part of the demand determined by Excise Audit Team vide its audit 

report 78 for Asst. Year 2008-09 dated 11 & 18/09/2008 and there 

was no iota of penalty in this demand, but it only consisted of excise 

duty, cess and interest. Ld. AR further submitted that the said amount 

of Rs.14,37,110/- has been refunded back to the assessee vide DIO 

No.64/Ref.Cen.Ex/DC/11-12 dated 26.7.2011 issued by Dy. 

Commissioner, Central Excise, Mehsana. Therefore, ld. CIT(A) has 

rightly deleted the said disallowance. 

 

12. We have heard rival contentions and perused the material 

placed before us. Revenue is aggrieved with the deletion of 

disallowance of excise penalty of Rs.10 lacs. We observe that 

disallowance of Rs.10 lacs in view of Explanation to section 37(1) 

was made by Assessing Officer while observing that payment of 
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Rs.45,19,119/- u/s 43B of the Act included this impugned amount. 

We further observe that ld. CIT(A) has taken note of the fact that an 

amount of Rs.44,37,110/- which was determined by excise audit team 

vide audit report dated 11 & 18/9/2008 and paid by assessee 

included central excise, education cess and interest. Further this 

amount of Rs.44,37,110/- was refunded back to assessee by Dy. 

Commissioner, Central Excise, Mehsana vide order dated 26.7.2011 

evidencing that these amounts were charged erroneously. We are, 

therefore, of the view that in the given facts and circumstances of the 

case and the detailed observations made by ld. CIT(A), inter alia 

taking the report of the Assessing Officer for examining the evidence 

filed before ld. CIT(A), we are of the view that there was no basis for 

disallowance of Rs.10 lacs by ld. Assessing Officer as per 

explanation to section 37(1) of the Act. We, therefore, find no reason 

to interfere with the order of ld. CIT(A) as the amount debited to the 

books paid to Central Excise department does not involve any 

payment of penalty. We uphold the order of ld. CIT(A) on this issue. 

This ground of Revenue is dismissed. 

 

13. As regards ground no.2 – during the course of assessment 

proceedings while examining the processing charges paid to sister 

concern towards processing of sodium silicate, ld. Assessing Officer 

observed that in the case of sister concern M/s Sahajanand 

Industries processing charges for processing 1789200  kgs. of 

sodium silicate @ Rs.2.80 per kg. was given, whereas  assessee’s 

own average cost for processing of sodium silicate was merely 

Rs.1.92 per kg. Applying he rate of Rs.1.92 per kg. ld. Assessing 
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Officer calculated excess cost of processing charges paid to M/s 

Sahajanand Industries at Rs.15,74,496/- and disallowed the same.  

 

14. In appeal ld. CIT(A) deleted the said disallowance by observing 

as below :-   

 
“7.3 I have carefully gone through the facts of the case. The AO has 
accepted that the concern to which the payment has been made is not 
covered under definition of person under section 40A(2)(b). Even 
otherwise, the appellant has demonstrated that Mahavir Silicate, Mehsana 
also charged higher processing rate of sodium silicate from its client. The 
appellant itself had been able to charge much higher rates from its 
customers. All this indicates the market rate prevalent. Further, even in the 
case of sister concern, the taxation rates in the case of the payer and 
payee being same, has been taken as proof of reasonableness of rate 
paid. In this case, where the support of this section is even not available; 
the AO cannot go into the prudence of the rates paid merely based on 
conjectures, once the services are proved rendered. Comparison of the 
appellant's own production rates cannot be taken as a basis because any 
other businessman would add .the cost of capital, overheads (which the 
AO has illogically reduced while working the cost) and profits which can be 
larger in case of difference of material and urgency of work. The AO has 
given no independent instance of the market rate of job work being lower. 
The factors given by the appellant like the higher rate being received by it, 
the instances of higher rate being charges by other concern, the cost of 
production of the concern to which the payment has been made etc., are 
also material factors. In the totality of facts and circumstances, the 
disallowance made by the AO is held not justifiable and is directed to be 
deleted.” 
 

15. Ld. DR supported the order of Assessing Officer. 

 

16. Ld. AR submitted that sufficient details were filed before both 

the lower authorities which could demonstrate that the processing 

rates of sodium silicate vary from case to case as per prevalent 

market rate. Ld. AR further submitted that the sister concern M/s 
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Sahajanand Industries to whom alleged excess payment has been 

shown will not have impact to revenue as both assessee and 

Sahajanand Industries are subjected to similar tax rate. 

 

17. We have heard the rival contentions and perused the material 

on record. Through this ground Revenue has assailed the order of ld. 

CIT(A) deleting the disallowance of processing charges at 

Rs.15,74,496/-. Firstly we observe that assessee has submitted that 

M/s Sahajanand Industries is not a person covered under section 

40A(b) of the Act and as it is a HUF and its members are not having 

substantial interest in the assessee company. This fact has not been 

objected by the Revenue. Further we also observe that tax rate 

applicable to assessee and M/s Sahajanand Industries are identical 

and there is no potential loss to the revenue or attempted tax 

evasion. We further observe that provisions of section 40A(2)(b) 

contemplates that an expenditure is excessive or unreasonable which 

could be dug out by Assessing Officer with regard to the fair market 

value or services but this aspect is not taken by Revenue. We further 

observe that specific details were also placed relating to Sahajanand 

Industries before the lower authorities wherein it has been shown that 

cost of production for Sahajanand Industries during the F.Y.2008-09 

was Rs.2.5 per kg. and the same rate has been charged to the 

assessee company also. There is no dispute to this fact on the part of 

Revenue. Further we find that there is substance in the submission of 

assessee at assessment stage as per which inferior quality of raw 

material was provided to M/s Sahajanand Industries to isolate the 

same from normal materials. Obviously, the assessee did not want to 
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process them itself, so that the routine functioning of factory does not 

suffer and also urgency in respect of involvement of respective 

orders, leads higher payment of processing charges as against 

normal course. In view of the above facts and circumstances, we are 

of the view that M/s Sahajanand Industries to whom excessive 

processing charges of Rs.15,74,496/- has been shown is not covered 

under the provisions of section 40A(2)(b) of the Act. It is also 

subjected to same tax rate as the assessee is. No specific 

comparable is placed before us as well as lower authorities to find the 

reasonable fair market value of processing charges and looking to the 

overall flow of business activities we find no reason to interfere with 

the order of ld. CIT(A). We uphold the order of ld. CIT(A) on this 

issue. This ground of Revenue is dismissed.    

 

18. As regards ground no.3 – During the course of assessment 

proceedings it was observed that Rs.1,60,000/- and Rs.33,600/-  

given to Shri Ramkaran Singh and Shri Thakor respectively which as 

per ld. Assessing Officer was additional payment whereas as per 

assessee it was in the nature of salary and wages. Ld. Assessing 

Officer accordingly disallowed this expenditure at Rs.1,93,600/- u/s 

40(a)(ia) of the Act as no tax was deducted u/s 194C of the Act. Ld. 

CIT(A) deleted the said disallowance by observing as under :- 

 

8.1 I have gone through the facts of the case. The labour charges have 
been paid to single persons as per the books and supporting vouchers 
itself. Once, the appellant also contends so , in my opinion, he has 
discharged its onus. The AO has got nothing to disprove the assertion of 
the appellant, in these circumstances, the payment becomes in the nature 
of wages i.e. for employer employee relationship and taxable under the 
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head 'salary'. Neither it has been proved that TDS on the amounts were 
deductible under section 192 nor the provisions of section 40(a)(ia) are 
applicable in the case of salary payments. Therefore, the disallowance is 
not justified and is directed to be deleted. Although it has become 
academic, it is noted that the decision of Hon'ble Visakhapatanam ITAT 
(Special Bench) wherein in ITA No.477/viz/2008 in the case of M/s. Merilyn 
Shipping & Transport vs. ACIT, Range 1 Visakha Pattanam has been 
since stayed by Hon'ble Hyderabad High Court-and would not have helped 
the appellant's claim. . . . 
 

19. Now Revenue is in appeal before the Tribunal. 

 

20. Ld. DR supported the order of Assessing Officer. 

 

21. Ld. AR relied on the order of ld. CIT(A).  

 

22. We have heard the rival contentions and perused the material 

on record. We observe that right from the assessment stage 

assessee has submitted that the impugned amount of Rs.1,93,600/- 

paid to Shri Ramkaran Singh and Shri Thakor  is not on contractual 

payment but on normal payment of salary and wages which is 

covered u/s 92 of the Act and not u/s 194C of the Act. We further 

observe that assessee has discharged its onus by giving details of 

payment made to both the parties and Assessing Officer has not tried 

to place any specific finding to disprove the claim of assessee. No 

further effort was made on the part of Assessing Officer to call both 

the parties for seeking the nature of payment made to them. Further 

looking to the fact that books of accounts are audited, no specific 

observation has been made by the auditor in this regard, book result 

of the company has been accepted, no specific defect with regard to 
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other processing charges in view of section 40(a)(ia) of the Act has 

been made and salary and wages expenditure of the company have 

been accepted, we are of the view that this impugned amount of 

Rs.1,93,600/- is in the nature of salary and wages and not contractual 

payment and, therefore, no disallowance is called u/s 40(a)(ia) of the 

Act. Order of ld. CIT(A) on this issue is upheld. This ground of 

Revenue is dismissed. 

 

23. As regards ground no.4 – During the course of assessment 

proceedings ld. Assessing Officer observed that cash sum totaling to 

Rs.37,05,000/- on various dates between 12.5.2008 to 23.1.2009 was 

received from Mr. Rambhai Ishwarbhai Patel and at the close of the 

year the said sum of Rs.37,05,000/- was repaid in two instalments by 

way of paying cash at Rs.22,30,000/- on 24.3.2009 and 

Rs.14,25,000/- on 31.3.2009. As the assessee could not satisfy the 

reasons of impugned cash credit of Rs.37,05,000/- in the name of Shr 

Rambhai Ishwarbhai Patel addition u/s 68 was made for unexplained 

cash credit. When the matter came up before ld. CIT(A) the 

impugned addition of Rs.37,05,000/- made u/s 68 of the Act, was 

deleted. 

 

24. Now the Revenue is in appeal before us. 

 

25. Ld. DR supported the order of Assessing Officer whereas ld. 

AR supported the order of ld. CIT(A). 
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26. We have heard the rival contentions and perused the material 

on record. Through this ground Revenue is aggrieved with the order 

of ld. CIT(A) in deleting the addition of Rs.37,05,000/- u/s 68 of the 

Act for unexplained cash credit. We observe that this impugned 

amount of Rs.37,05,000/- was said to have been received from one 

of the directors of assessee company Mr. Rambhai Ishwarbhai Patel 

during the course of assessment proceedings itself. Further details of 

impugned creditor i.e. full address, PAN, copy of income-tax return, 

confirmation of account and placing also the fact that impugned 

creditor Mr. Rambhai Ishwarbhai Patel was a regular tax payer since 

last 15 years and for Asst. Year 2009-10 has shown gross income of 

Rs.17 lacs which is inclusive of exempt income. All the impugned 

transaction of cash received at Rs.37,05,000/- has been accepted by 

the director of the Company Shri Rambhai Ishwarbhai Patel. We 

further observe that no effort was made on the part of Assessing 

Officer to either call for books of account and other details from Mr. 

Rambhai Ishwarbhai Patel or to invoke provisions of sec.269SS & 

sec.269T of the Act. We further observe that ld. CIT(A) has deleted 

the impugned addition u/s 68 by observing as below :-  

 

“9.3 I have gone through the facts of the case. The identity of the claimed 

creditor is proved absolutely, he being a director of the company and this 

fact is not even disputed by the AO. Further, the creditor is a very old 

regular assessee who has filed a return showing gross total income of over 

Rs.9.7 lac for the assessment year under question. If the non-taxable 

income declared are taken into consideration, the income of the creditor is 

much higher. How, the paying capacity and creditworthiness can be 
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doubted in such circumstances is beyond my comprehension. The creditor 

has duly confirmed the transactions. The decisions cited by the AO are not 

at all applicable to the facts of the case. It is not a case of mere filing of 

confirmation. The paying capacity has been proved by the high income 

shown by the creditor who is paying substantial taxes. The Hon'ble 

jurisdictional High Court in the case of Rohini Builders (supra) has held 

that 'the assessee was not expected to prove genuineness of cash 

deposited in bank accounts of creditors, because under law, assessee can 

be asked to prove source of credits in its books of account but not source 

of source'. The Hon'ble Gauhati High Court in the case of Nemi Chand 

Kothari (supra) has held that' an assessee was not expected to prove 

genuineness of cash deposited in bank accounts of creditors, because 

under law, assessee can be asked to prove source of credits in its books 

of account but not source of source.' 

 
In the light of the facts and circumstances of the case, it is \held   that   the   

disputed   credits   have   been   explained satisfactorily on all counts of 

identity of the creditor, genuineness and creditworthiness and therefore the 

addition made under section 68 of the Act by the AO is directed to be 

deleted.” 

 

27. We are, therefore, of the view that in the given facts and 

circumstances of the case where the assessee has proved the 

identity, genuineness and creditworthiness of the person from whom 

impugned amount of cash was received on various dates and no fact 

disproving the evidence of assessee has been brought before us by 

the Revenue. Section 68 of the Act deals with unexplained cash 

credit found credited in the books of assessee for which no 
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explanation is offered by the assessee. However, in the given case 

assessee has offered complete explanation proving the identity, 

genuineness and creditworthiness of the cash creditor. Therefore, we 

find no reason to interfere with the order of ld. CIT(A) on this issue. 

We uphold the same. This ground of Revenue is dismissed. 

 

28. Ground nos. 5 & 6 are of general nature, which need no 

adjudication. 

 

29. In the result, the appeal of assessee and that of the Revenue 

are dismissed. 

 

Order pronounced in the open Court on  22nd  August, 2016 

 

   Sd/-             sd/-   
     (Rajpal Yadav) 

                Judicial Member 
(Manish Borad) 

Accountant Member 
    

Dated   22/8/2016 
Mahata/- 
Copy of the order forwarded to:  
1. The Appellant 

2. The Respondent  
3. The CIT concerned 
4. The CIT(A) concerned  
5. The DR, ITAT, Ahmedabad 
6. Guard File  
   BY ORDER 
 
                                                        Asst. Registrar, ITAT, Ahmedabad 
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