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आदेश / O R D E R 
 

Per Bench: 
 

These appeals pertain to the same assessee involving 

identical issues, and therefore, these were heard together and 

being disposed of by these consolidated order for the sake of 

convenience.  

 

2. During the course of hearing, arguments were made by 

Shri Vijay Mehta, Authorised Representative (AR) on behalf of 

the Assessee and Shri Jasbir Chauhan, Departmental 

Representative (DR) on behalf of the Revenue.  
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First we shall take up assessee’s appeal in ITA 

No.5161/Mum/2001 for A.Y. 1998-99:  

 
The assessee has filed this appeal on the following grounds: 
 

“On the facts and circumstances of the case, the Ld. CIT(A) 
has erred in upholding the Assessing Officer’s view that 
deduction u/s 80HHE is not allowable on the basis of 
separate books of account maintained by the Appellant for 
Software Export Division. The deduction under section 
80HHE therefore merits to be allowed as claimed by the 
assessee.” 
 

3. The solitary issue raised in its appeal by the assessee is 

with regard to allowing the deduction claimed by the assessee 

u/s 80HHE of the Act at Rs.26,74,856/- instead of 

Rs.6,65,03,172/- as was claimed by the assessee in the return 

of income. It was noted by AO that the assessee had exported 

income from many business units and one of the unit was 

engaged in the business of export of software. The assessee 

maintained separate books of accounts for the unit engaged in 

the export of software and accordingly claimed deduction on 

the amount of profit as per its books of accounts of the export 

unit at Rs.6,65,03,172/- on the export turnover of 

Rs.8,31,02,181/-. On the other hand, the AO was of the view 

that as per section 80HHE all the businesses of the assessee 

have to be taken as one, irrespective of the fact whether 

separate books of account for each business is maintained or 

not, the amount of deduction allowable u/s 80HHE should be 

computed on the basis of ‘formula’ which computes the 

deduction on proportionate basis and accordingly, the AO 
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computed the deduction u/s 80HHE on the basis of following 

formula:  

‘Profit of the Business   X   Export Turnover / Total Turnover’ 
 
3.1. Being aggrieved, the assessee filed an appeal before the 

Ld. CIT(A) and made detailed submissions to impress upon the 

point that since assessee had maintained separate books of 

accounts for the export division and all the figures were 

separately available for computing the benefit of deduction u/s 

80HHE i.e. profit of the business, export turnover and total 

turnover, therefore, there was no need the aggregate all the 

businesses for computing the deduction u/s 80HHE, but Ld. 

CIT(A) did not agree with the submissions of the assessee and 

confirmed the order of the AO by observing as under: 

“I have considered the facts of the case and the 
arguments of the appellant. The first issue to be decided 
as to whether separate books of accounts are maintained 
for two divisions - (i) the normal telecom business 
and (ii) the software exports, the calculation for the 
deduction under Section 80 HHE has got to be allowed on 
the basis of the books of accounts for the software 
business or on the basis of the formula prescribed/ in 
Section 80HHE itself. There is no doubt that while allowing 
deduction which leads to growth, employment and 
earning foreign exchange, a liberal view has to be 
adopted but does not mean that the provisions under 
which the deduction have to be granted have be 
ignored. If a relief is admissible under a certain 
provision, then the provisions or the formula prescribed 
in the said Section has to be followed and the same 
could be ignored. In fact, Section 80HHE(1) under which 
the deduction has to be allowed states that deduction has 
to be allowed in accordance with the provisions of the 
Section. Section 80HHE(3) reads as under – 
"For the purposes of Sub-Section (1), profits derived from 
the business referred to in the Sub-Section shall be the 
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amount which bears to the profits of the business, the 
same proportion as the export turnover bears to the total 
turnover of the business carried on the assessee." 
The provisions do not mention the maintenance of 
different books of accounts for different divisions. The 
Section envisages the carriage of business, which 
could be of local sales and exports. The Section 
underlines the indivisibility of business and does not 
talk of the division of separate divisions as two 
businesses. In view of the specified, provisions, the 
concept of the maintenance of separate books of 
accounts cannot be imported for the purpose of deduction 
under Section 80HHE of the Income-tax Act. The appellant 
has relied on certain Tribunal decisions. But these 
decisions are all regarding the interpretation of Section 
80HHC of the Income-tax Act and are not in respect of the 
provisions of Section 80HHE of the Income-tax Act. 
Though the two Sections are similar and relate to 
exports but there is a difference in the two Sections. 
The assessing officer has therefore correctly held that the 
decisions of the ITAT under Section 80HHC cannot be 
applied for Section 80HHE. Considering the discussion 
above, it has to be held that the deduction under Section 
80HHE(3) of the Income-tax Act. Maintenance of separate 
books of accounts for the software division is of no use or 
the deduction can only be granted in accordance with 
section 80HHE(3) of the Income Tax Act. Therefore, on this 
issue order of the Assessing officer is confirmed.”  

 
3.2. Being aggrieved, the assessee filed appeal before the 

Tribunal. During the course of hearing before us, it has been 

argued by the Ld. Counsel that this issue is covered in favour 

of the assessee on the basis of judgments of the tribunal in 

following cases: 

i. Morgan Stanley India Securities P. Ltd. Vs. ACIT in ITA 

No. 5072/Mum/2005  

ii. Datamatics Technologies Ltd. Vs. DCIT  
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3.3. On the other hand, Ld. DR relied upon the orders of the 

lower authorities.  

 

3.4. We have gone through this issue carefully and find it to 

be no more res-integra. It is noted that in both of the cases 

relied upon by the Ld. Counsel, this issue has been analysed 

in detail. In the case of Morgan Stanley India Securities P. Ltd 

(supra), the Mumbai Bench of ITAT decided this issue in 

favour of the assessee by observing as under: 

“16. The controversy before us therefore is limited 
to the question as to whether, while applying sub-
section (3) and the formula prescribed therein, the 
expression "profits of the business" should mean only 
the profits of the eligible business or the profits of all 
the businesses carried on by the assessee. 
Whereas the figure of Rs.15,42,52,035/- adopted by 
the Assessing Officer represents the aggregate profits 
of all the businesses carried on by the assessee, the 
figure of Rs.80,46,765/- which forms the basis of the 
assessee's computation represents only the profits 
of the eligible business (back office support 
services). The task before us is to examine which of 
the two views is correct. 
17. According to us the view canvassed on 
behalf  of  the assessee is to be preferred over the 
view put forth on behalf of the income tax 
department. As already noted sub-section (3) exists 
only for the purposes of sub-section (1) and it says 
that profits eligible business shall be the amount 
which bears to the profits of the business, the same 
proportion as the export turnover bears to the total 
turnover of the business carried on by the assessee. 
If regard is had to be use of the definite article ‘the’, 
it seems to us that the expression 'profits of the 
business’ appearing in sub-section (3) refers only to 
the profits of the eligible business which is referred to 
in sub-section (1). In other words, it is only the profits 
of the business of back office support services which 
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have to be split in the same proportion as the export 
turnover in the said business bears to the total 
turnover in the said business. Explanation (d), which 
defines the expression "profits of the business" refers 
to the profits of the business as computed under the 
head Profits and gains of business". Under the Income 
Tax Act, having regard to the provisions of Chapter IV 
read with section 70 and section 71, it seems to us 
that in the case of an assessee carrying on more than 
one business, each business is considered as a 
separate source falling under the head "Profits and 
gains of business" The net result of the computation 
in respect of any source of business, if it is a loss, can 
be adjusted against the income from any other 
business as provided in section 70(1). Therefore, 
when Explanation (d) provides that the expression 
"profits of the business" means the profits of the 
business as computed under the head "Profits and 
gains of business", it means the profits of the eligible 
business as computed under the aforesaid head. In 
other words, Explanation (d) does not expand the 
meaning of the expression "profits of the business" to 
include profits of all the businesses carried on by the 
assessee. Having said in sub-section (3) that the 
profits of the business means the profits of the 
eligible business referred to in sub-section (1), it is 
inconceivable that by Explanation (d) the expression 
"profits of the business" would have been defined to 
include the profits of all the businesses carried on by 
the assessee. The Explanation can only explain the 
expression "profits of the business" appearing in 
sub-section (3), but it cannot expand the meaning of 
the expression. Explanation (d) is controlled by sub-
section (3) and what it says is only descriptive of what 
the profits of the business are. It only says that the 
profits of the business, which means the eligible 
business, are the profits as computed in the 
assessment order under the head "Profits and gains of 
business". It has possibly been enacted to clarify or 
explain that the profits of the eligible business is not 
what the books of account of the assessee show and 
it can only be what the assessment order shows. It 
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is also significant that sub-section (3) as well as 
Explanation (d) refer only to 'profits of the business" 
and not the profits of all the businesses carried on 
by the assessee. This reasoning also takes care of the 
argument of the learned CIT-DR based on section 80-
IA(5). In this view of the matter we are unable to 
accept the contention advanced on behalf of the 
department. 
18. Our view is in conformity with the view taken 
by a Coordinate Bench in Mumbai in the case of 
Datamatics Ltd. vs. ACIT (2007) 111 TTJ (Mum) 55. 
Paragraphs 35 and 36 of this order deal with the 
question. These paragraphs are as under: - 
“35. It is the case of the assessee that assessee 
company is exporting the computer software 
manufactured in SEEPZ unit. Assessee is keeping 
separate account. The entire activity of the assessee 
in this zone is independent from assessee other 
business. There is no overlapping and mingling of the 
services or any link between the manufacturing 
activities of both. Both are exclusive of each other. 
36. As rightly contended by the learned counsel, 
section 80HHC speaks of deduction in respect of 
profits derived by the assessee from export of  such 
goods or merchandise: whereas section 80HHE 
speaks of such business. Such business' only could 
mean the business of export of computer software. The 
scope of consideration has been narrowed down. In 
other words, whether the assessee derives income 
from any other business or not, is not a criteria and it is 
wholly extraneous while granting deduction under 
section 80HHE, which is exclusively for computing 
deduction in respect of  profit f rom export of 
computer sof tware  e tc .  For  the  reasons s ta ted  
hereinabove, we al low the claim of  the assessee 
on this ground." 
 
In coming to the above conclusion the Tribunal has 
referred to two judgments of the Madras High Court, 
in the case of CIT vs. Rathore Brothers (2002) 254 
ITR 656 (Mad) and in the case of CIT vs. Madras 
Motors/M M Forgings Ltd. (2002) 257 ITR 60 (Mad). 
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These two judgments were concerned with section 
80HHC of the Act. However, there was similarity 
between section 80HHC and section 80HHE in the 
sense that while working out the eligible profits on 
the basis of the ratio between the export turnover and 
the total turnover, it was held by the Madras High 
Court that it is only the profits of the export business 
that have to be so apportioned and the profits of 
businesses which did not qualify for the deduction, which 
were also carried on by the assessee, cannot be held 
eligible for the deduction. The ratio laid down in these 
judgments was considered applicable to the provisions of 
section 80HHE also.  
19. The result of the above discussion is that the 
departmental 
authorities were not correct in taking the profits of the 
eligible business at 15,42,52,035/-. They ought to have 
taken the figure at 80,46,765/- as contended for by the 
assessee, which figure represents the profits of the 
back office support services, which in other words are 
the profits of the eligible business.” 
 

3.5. Similarly in the case of Datamatics Technologies Ltd. (ITA 

No.5557/Mum/2011 dated 08.03.2013), the Bench has again 

decided this issue in favour of the assessee by observing as 

under: 

“A review of the provision shows that it is only the profits 
of the eligible business, to the extent they are from or 
attributable to export out of India, which are subject to 
deduction under the section. No doubt, therefore, both 
global profits and global turnover could be considered for 
applying the proportionate turnover formula in determining 
the relevant profit, as indeed the language of the provision 
suggests. However, such a course is fraught with serious 
aberrations, leading to deduction being allowed on non-
eligible profits on one hand, and being denied on the 
eligible profit, on the other. This is in view of non 
segregation of the profits on the basis of activity, or even 
broadly, i.e., on the basis of trading and manufacturing 
sectors, which we find to have been the legislative 
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response in respect of the para materia provision of s. 80-
HHC by Finance Act, 1990 and Finance (No.2) Act, 1991, 
which also bore a similar computation formula based on 
the ratio of the relevant turnover, introducing some 
segregation in the computation mechanism of s. 80- 
HHC(3) and, correspondingly, concepts such as ‘adjusted 
profits’ and ‘adjusted total turnover’. The provision of s. 
80-HHE(3), however, has remained unchanged, so that the 
structural infirmity obtains. It is this rationalization that 
has guided the tribunal in interpreting the provision in a 
manner consistent with the intent of according the benefit 
there-under only to the profits from the specified, 
qualifying activity. Accordingly, it is only the profits of the 
assessee’s computer software business, christened as ‘the 
eligible business’, that would stand to be apportioned 
u/s.80-HHE(3). As a natural corollary, it is only the total 
turnover of such eligible business that would stand to be 
taken in the denominator figure, with the export turnover 
having been already defined to be the qualifying export 
turnover of such business only. The assessee’s manner of 
computation of deduction u/s. 80-HHE, thus, merits 
approval. We may before parting with the order, also 
clarify that in arriving at the said decision, we have duly 
perused and considered all the decisions cited by both the 
parties, even as a specific reference to some of them may 
not have found place in our discussion, finding it as being 
covered by the ratio of other decisions, or as being not 
directly on the point. No inference as to our having not 
considered those decisions, thus, may be drawn. We 
decide accordingly.” 
 

3.6. We have gone through the aforesaid judgments and facts 

of this case, and respectfully following these judgments, we 

principally uphold the claim of the assessee. Since the 

assessee has maintained separate books of accounts, in our 

considered view, there is no need, as per law, to aggregate 

accounts of all the businesses for computing amount of 

deduction allowable u/s 80HHE. Since all the amounts 

required for computing deduction u/s 80HHE i.e. profit of the 
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export business (i.e. eligible business), its export turnover and 

its total turnover are separately available, therefore, the 

deduction has to be computed on the basis of these amounts 

only. Thus, these should not be clubbed with the 

corresponding amounts of the other business(es) for 

computing amount of deduction allowable u/s 80HHE. But 

the AO had decided this issue without examining the 

correctness of amount of profit of the eligible business, export 

turnover and total turnover; therefore, principally accepting 

the claim of the assessee, we send this issue back to the file of 

the AO to find out whether these amounts have been correctly 

computed by the assessee. Thus, for the limited purpose of 

verification of these facts, this issue is sent back to the file of 

the AO for which adequate opportunity of hearing shall be 

provided to the assessee. The assessee is free to raise all legal 

and factual issues before the AO. The AO shall pass the order 

afresh after taking into account all the details and evidences 

as may be brought on record by the assessee. These grounds 

may be treated as allowed for statistical purposes.  

 

4. As a result, appeal of the assessee is partly allowed for 

statistical purposes.  

 

Now, we shall take up Revenue’s Appeal in ITA 

No.5018/Mum/2001 for AY 1998-99: 

 

The Revenue has filed following grounds with the appeal 

memo: 

“1.On the facts and in the circumstances of the case and 
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in law, the Ld. CIT(A) erred in deleting the disallowance 
of Rs. 15,92,74,120/- being licence fees paid for 
logistics tracking software (LTS) treating the same as 
revenue expenses" 
2. On the facts and in the circumstances of the case and in 
law, the ld. CIT(A) erred in deleting the disallowance of 
Rs.3,79,64,689/- on account of deferred revenue 
expenditure." 
3. On the facts and in the circumstances of the case and in 
law, the Ld. CIT(A) erred in 
directing the A.O. to allow the deduction of interest 
amounting to Rs.2,64,65,547/-." 
4. On the facts and in the circumstances of the case 
and in law, the Ld. CIT(A) erred in deleting the 
disallowance of Rs.3,76,553/- made on account of 
miscellaneous and other expenses holding the same as 
non-business expenses. 
5.On the facts and in the circumstances of the case and 
in law, the Id. CIT(A) erred in directing the A.O. not to 
delete 90% of lease and service charges for calculating the 
profits of the business in accordance with clause (d) of the 
explanation to section 80HHE of the I.T. Act 
6. On the facts and in the circumstances of the case 
and in law, the Ld. CIT(A) erred in directing the A.O. not 
to exclude the miscellaneous income from the business 
profits and not to include the same in the total turnover 
of the assessee. The Ld. CIT(A) has further erred 
directing the A.O. to exclude the dividend income from the-
total turnover of the business.” 

In addition to the above, the revenue has filed following 

additional grounds: 

i) “On the facts and in the circumstances of the case 
and in law, the Ld. CIT(A) erred in not considering the 
finding of the Assessing Officer with regard to 
provisions of section 163 of the I.T. Act wherein 
the assessee was treated as an "agent" of the US 
company and tax was to be deducted on 
payments made to it as per the provisions of 
section 161 of the I.T. Act, 1961. 

ii) The Ld. CIT(A) ought to have considered the AO's 
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inference that the amount claimed as deduction by the 
assessee is being disallowed u/s.40(a)(i) due to its failure 
to deduct and pay tax u/s.195 & 195A of the I.T. Act. In 
any case, the amount was not allowed as an 
expenditure on the premise that no tax was deducted 
and paid as per the provisions of section 195 r.w.s. 195A 
of the I.T. Act, and failure to do so has resulted in operation 
of provisions of section 40(a)(i) of the I.T. Act, which over 
ride all other provisions. 
iii) The Ld. CIT(A) erred in rejecting the AO's alternate 
finding that the expenditure on acquisition of software 
was in the nature of royalty as defined in section 9(1)(vi) 
of Article 12 of DTAA, and that the assessee ought to 
have deducted tax as per provisions of section 195, 
195A of the I.T. Act, 1961, which the assessee failed to do. 
Further, the Ld. CIT(A) did not accept that this expenditure 
was not allowable in view of provisions of provisions of 
section 40(a)(i) of I.T. Act, 1961. 
iv) The Ld.C1T(A) erred in rejecting the AO's alternative 
finding that the expenditure on acquisition of software 
was in the nature of fee for technical services and is liable 
for deduction of TDS, as per provisions of section 195, 
195A of the I.T. Act, 1961, which the assessee failed to 
do. Further, the Ld. CIT(A) did not accept that this 
expenditure was not allowable in view of section 40(a)(i) of 
I.T. Act 1961.” 

5. During the course of hearing, it was submitted by the Ld. 

DR that additional grounds are purely legal grounds and these 

were omitted to be taken at the time of filing of the appeal. He 

relied upon the judgment of Hon’ble Supreme Court in the 

case of National Thermal Power Co. Ltd. vs CIT 229 ITR 383, in 

support of his prayer for admission of the additional grounds.  

6. On the other hand, Ld. Counsel of the assessee opposed the 

prayer of the Ld. DR for admission of the additional grounds. 

7. We have heard both the parties on this issue, it is noted by 
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us that additional grounds are purely legal grounds and go to 

the root of the matter and therefore, in the interest of justice 

and fair play, these are admitted.  

8. During the course of hearing, Ld. DR mentioned that 

additional grounds no. (i) is not pressed. Therefore, the same 

is dismissed.  

9. Ground Nos.1 (of the main Grounds) and Ground nos. 

(ii), (iii) & (iv) of the Additional grounds: These grounds 

address the common issue of correct treatment of amount of 

Rs.15,92,74,120/-, being the license paid for Logistics 

Tracking Software (LTS) which was disallowed by the AO by 

treating the same as capital expenses.  

9.1. During the year under consideration, the assessee 

company was mainly engaged in the business of trading and 

distribution of telecom equipments. In the assessment order, 

the AO made disallowance of Rs.15,92,74,120/-, being the 

amount of license fee paid for acquiring Logistics Tracking 

Software (LTS). The facts as noted by the lower authorities 

with respect to the said disallowance are that the assessee had 

claimed these expenses as part of its deduction from its total 

income. During the year under consideration, the assessee 

had entered into an agreement with M/s GElS International 

Inc, a U.S. company. According to the agreement, the 

assessee was a licensee of certain software relating to the 

logistics tracking of cargo. The U.S. Company had granted the 

licence to the assessee for a consideration of 4 million U.S. 
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dollars. The licence to use the software was only for use in 

India. The Assessee had the right to use the software and 

make further developments, which could be exported out of 

India, and 50 % of the export proceeds of these softwares were 

to be given to the U.S. Company. The assessee was debarred 

from sub- licensing the program code without the written 

permission of the U.S. Company. It was also envisaged that 

the U.S. Company would have the ownership of all copies of 

the program. All the derivative software would belong to the 

assessee.  

9.2. On the basis of the agreement, the assessing officer held 

that there was no sale, exchange or relinquishment of 

copyright by the U.S. Company within the meaning of Section 

2(47) of the Income Tax Act. The Assessing Officer also held 

that the copyright over the software was not registered in 

India, as it was not located in India and therefore section 9(1) 

of the Income-tax Act was not attracted. The assessing 

officer then examined as to whether Sections 9, 35A and 

35AB of the Income-tax Act were attracted with reference to 

Article 12 of the DTAA between India and the U.S.A. The 

assessing officer examined Section 35A of the Income-tax 

Act and came to the conclusion that by the agreement 

the assessee had not acquired any patent or copyright from 

the U.S. Company and therefore Section 35A was not 

applicable. The assessing officer held that as the assessee had 

only acquired a right to use the software and not the 

ownership over the software, the payment made had to be 

treated as a payment of royalty. For this proposition, the 
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assessing officer relied on the definition of royalty under 

Section 9(l)(vi) of the Income-tax Act. The assessing officer 

further held that the rights in computer software are 

intellectual rights. The assessing officer further held that 

the definition of royalty in the Act covers all payments for 

the transfer of all or any rights in copyrights, literary, 

artistic or scientific work or other industrial property. In his 

view, royalties also included consideration for services 

connected with licensing rights and knowhow and 

imparting of information concerning technical, industrial, 

commercial, scientific knowledge, experience and skill. The 

assessing officer then relied on the ratio laid down in the 

following cases:- 

a) CIT v Cilag Ltd. 70 ITR 760 (Bom) 

b) Evans Medical Supplies Ltd., 143 ITR 720 (Bom) 
c) C.I.T. v Gilbert & Barker Mfg. Co. 111 ITR 529 (Bom) 
d) Rolls Royce Ltd. V. Jetfrey, 56 ITR 580 (House of 
Lords) 
e) C.I.T. v.  Ahmedabad Mfg. & Calico Printing Co. 139 
ITR 896 (Gujarat) 
f) C.I.T. v Ralliwolf Ltd. 143 ITR 720 (Bom) 

g) N.V.Phillips v C.I.T. 172 ITR 520 (Cal) & 
h) C.I.T. v Davy Ashmore India Ltd. 190 ITR 626. 

9.3. The assessing officer also relied on the ratio laid 

down in the case of Peerless Consultancy Pvt. Ltd. 164 

CTR 194 (SC), wherein it was held that processing of data 

amounts to processing of goods and is manufacturing 

activity and therefore the assessee was an industrial 

company. The assessing officer also relied on the decision 

of the I.T.A.T., Mumbai in the case of Tangerine Exports 49 
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ITD 386 wherein it was held that the sale of software was 

hit by the Sale of Goods Act. The assessing officer held 

that 1/6th of the amount paid by the assessee was allowable 

but as such a claim had not been made by the assessee, the 

claim cannot be allowed. The assessing officer further found 

that in the agreement there was no provision in the 

agreement for referring the source code to the U.S. 

Company. The agreement was for perpetuity as no time 

limit was mentioned in the agreement. According to the 

assessing officer, the agreement gave an enduring benefit to 

the assessee and therefore the expenditure was capital in 

nature. To support this view, the assessing officer relied on 

the decisions of the ITAT in the cases of Telecom Ind. Co. Pvt. 

Ltd. 45 ITD 203 (Mad), Comp. Field Services Pvt. Ltd. 159 

CTR 220 (Mad). The assessing officer then held that the 

assessee was an industrial company. The assessing officer 

held that the claim of the assessee cannot be considered 

for deduction under Sections 35A and 35AB of the Income-

tax Act because no such claim had been made by the 

assessee. The assessing officer then considered the ratio laid 

down in the case of Jonas Woodhead & Sons (1) Ltd. 224 ITR 

324 (SC). The assessing officer considered the said decision 

with reference to the facts of the assessee's case and found 

that the software purchased was not for the betterment of 

the existing products. In his view, the purchase of the 

software was for a new line of business. The assessing 

officer therefore came to the conclusion that the 

expenditure was capital in nature. The assessing officer then 
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examined the ratio laid down in the case of Kirioskar 

Cummins Ltd. 202 ITR 36 (Bom) and held that the said 

decision was not applicable to the assessee's case because 

the software purchased by the assessee was not for the 

assessee's existing business but was for a new business 

because the production of software was not the business 

of the assessee. The assessing officer then relied on the 

ratio laid down in the case of Aditya Minerals Ltd. 237 ITR 

817 (SC) and came to the conclusion that the expenditure 

was capital in nature. But in his opinion, depreciation was 

not allowable on the said expenditure because the assessee 

was not the owner of the software. The assessing officer 

held the expenditure to be in the nature of royalty as 

defined in Section 9(1)(vi) of Article 12 of the DTAA. For this 

proposition, the assessing officer relied on the ratio laid down 

in the case of Jyoti Electric Motors Ltd. 237 ITR 280 (Guj). 

The assessing officer held that the software acquired could be 

used for producing further software and that the software 

was not likely to become obsolete. In his view therefore, the 

decision in the case of Business Information Processing 

Services 239 ITR (AT) 19 would not apply as in that case 

the software was held to be a revenue expenditure as it 

was likely to become obsolete very fast. The software 

acquired by the assessee was downloaded from the 

internet. The assessing officer held that the main purpose 

of acquiring the program was to incorporate it into its 

existing Goba1 Net Services. The assessing officer further 

held that the amount payable was royalty as defined in 
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Section 9(1)(vi) of the Income-tax Act. He also held that 

as no tax was deducted under Section 195 of the Income-tax 

Act, in view of Section 40(a)(i) of the Income Tax Act, the 

amount cannot be allowed as a deduction.  

9.4. Being aggrieved, the assessee filed the appeal before the 

Ld. CIT(A) wherein detailed submissions were made, 

challenging that impugned expenses were revenue in nature 

and that the same did not fall within the definition of royalty 

u/s 9(1)(vi) of the Act and no tax was required to be deducted 

at source on the said payment. The Ld. CIT(A) partly accepted 

the submissions of the assessee and deleting the addition he 

allowed the appeal. Being aggrieved, the revenue has filed an 

appeal wherein it has taken ground no.1 as part of main 

grounds and three more additional grounds.  

First we take ground No ‘1’ of main grounds: 

10. In this ground the revenue has challenged the action of 

Ld. CIT(A) in deleting the disallowance of the impugned 

expenses by treating the same as revenue expenses. 

10.1. During the course of hearing both the parties were 

unanimous on this point that the impugned expenses were 

revenue in nature and not at all capital nature. It is further 

noted by us that Ld. CIT(A) has thrashed out this issue 

properly after analyzing the factual matrix of the case and 

correct position of law in this regard. We find it appropriate to 

reproduce the relevant portions of the findings of the Ld. 

CIT(A) as under:   
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“I have considered the facts of the case. The appellant 
was in the business of software. In order to increase its 
competitiveness and to give better facilities to its 
customers, the appellant purchased LTS software from 
GEIS, a US company. The question is whether this 
expenditure would be capital expenditure or revenue 
expenditure. The assessing officer has treated the 
purchase of software as purchase of machinery. The 
business of the appellant remains the same even after the 
purchase of the software. The software is nothing but a 
series of programs and commands, which gives efficiency 
and effectiveness to the business. The software 
becomes obsolete very fast. It can be classified as the 
tool of the trade. If the purchase of the software led to 
starting of new business or new product then it could be 
considered that the expenditure was a capital 
expenditure. But in this case nothing of the sort has 
happened. The software has given a new edge to the 
business of the appellant and has also increased the 
efficiency of the appellant. The assessing officer has 
mainly relied that the purchase of the software has led 
to giving an enduring benefit to the appellant. The 
concept of enduring benefit is not the only criteria to be 
seen. The issue to be examined is as to whether any 
asset was brought in to existence. In fact in the case of 
Empire Jute Co. Ltd. the Supreme Court has held that 
enduring benefit is not certain and conclusive test and 
that it cannot be applied mechanically without regard to 
the particular facts and circumstances of a case. In the 
case of Alembic Chemical Works Co. Ltd. (supra), the 
Supreme Court held that payments made for 
augmentation of existing products have to be allowed 
as revenue expenditure. Incidentally, in that case some 
machinery was purchased which was utilized for 
increasing the efficiency of production. The Supreme Court 
held that as new product was manufactured the 
expenditure laid out had to be treated as revenue 
expenditure. Therefore, considering these two landmark 
judgments of the Supreme Court are has to be held that 
the expenditure incurred for the purchase of software is 
revenue expenditure in the hands of the appellant.”  
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10.2. It is noted by us that Ld. CIT(A) has carefully analysed 

the facts of this case and applied the judgments of the 

Supreme Court correctly. Thus, in view of these findings of Ld. 

CIT(A) as well as submissions of both the sides, we find that 

there is nothing wrong in the findings of Ld. CIT(A) and the 

impugned expenses have been rightly held to be revenue 

expenditure in the hands of the assessee company. Thus, 

order of the Ld. CIT(A) to this extent on this issue is upheld 

and ground no.1 (of the main grounds) is dismissed.  

Now we take up Additional Grounds Nos. (ii), (iii) and (iv) of 

the Revenue: 

11. In these grounds the revenue has contended that the 

impugned expenditure was in the nature of royalty as defined 

in section 9(1)(vi) as well as Article 12 of Indo-US DTAA and 

therefore, assessee was liable to deduct tax at source on the 

impugned payment made to the non-resident, and since 

assessee failed to deduct tax at source the impugned 

expenditure was liable to be disallowed u/s 40(a)(i) of the Act. 

It has also been alternatively, contended by the Revenue that 

the impugned expenditure was in the nature of Fee for 

Technical Services (FTS) and therefore, liable for deduction of 

tax at source u/s 195 and 195A of the Act, and since assessee 

failed to deducted tax at source, it was to be disallowed u/s 

40(a)(i).  

11.1. During the course of hearing before us, it has been 

contended by the Ld. Departmental Representative elaborating 
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the contentions of the Revenue raised in the additional 

grounds, that these issues are now covered in favour of the 

Revenue in view of various judgments. He relied upon 

following judgments in support of the additional grounds: 

(i) Viacom 18 Media Pvt. Ltd.  vs. ADIT 153 ITD 384 (Mumbai), 

(ii) DDIT vs. Reliance Infocom Ltd. 37 CCH 69 (ITAT Mumbai), 

(iii) Verizon Communications Singapore Pte. Ltd. vs   ITO 361 

ITR 575 (Madras),  

(iii)CIT vs Samsung Electronics Co. Ltd., 345 ITR 

494 (Karnataka)  

(iv)CIT vs Synopsis International Old Ltd.212 Taxmann 454. 

Ld. DR vehemently argued that ratio of these judgments need 

to be analysed and applied on the facts of this before this issue 

can be concluded on either side. 

11.2. Per contra, Ld. Counsel of the assessee has opposed the 

arguments of the Ld. DR. It has been contended that Article 

12(3) of Indo US DTAA is different from the provisions of 

section 9(1)(vi) read with its explanations. It is settled law that 

more beneficial provisions between the tax treaty and the 

Income Tax Act can be chosen by the assessee. It is submitted 

that the impugned payments shall not fall within the definition 

of the term ‘royalty’ as per Article 12(3) of Indo US treaty, 

wherein the words used are different from the words used in 

the provisions of section 9(1)(vi). It has been submitted that 

qua Indian Territory, the said software has been purchased by 

the assessee company and thus it can be said to be owned by 
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the assessee, and therefore, it amounts to alienation of rights 

and not for the use of rights in the software. In other words, 

consideration paid by the assessee is not for the use of rights 

but for purchase of property and rights therein. In other words 

the assessee is owner qua Indian Territory.  

11.3. Lastly, the Ld. Counsel has made a claim to take the 

benefit of non-discrimination clause of Indo US Treaty. Our 

attention has been drawn on para 3 of Article 26 of the Treaty. 

It is submitted that with respect to the resident assessees, an 

amendment was brought u/s 194J w.e.f. 01.07.2006 for 

creating obligation to deduct tax at source on the amount of 

royalty. Thus, prior to the said date, a resident in India was 

not liable to deduct tax at source on the amount of royalty 

paid by it. Under these circumstances, no discrimination 

should be done with the non-resident assessee’s by creating 

obligation to deduct tax at source on the amount of royalty, in 

view of specific provisions of para 3 of Article 26 of the Treaty, 

and for this purpose reliance has been placed on the judgment 

of the Delhi Bench of ITAT reported in 

Herbal Life International India (P) Ltd. vs ACIT 

101 ITD 450 and Millennium Infocom Technologies Ltd. 

Vs. ACIT 117 TTJ 456 (Del.). Further reliance was placed on 

various judgments wherein it was held that similar kind of 

payments did not fall within the definition of royalty in the 

year under consideration and in any case no tax was required 

to be deducted on such payments.  

11.4. We have heard both the parties on this issue. It is noted 
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that impugned order was passed by the Ld. CIT(A) on 

28.05.2001. Since, then much water has flown and there are 

plethora of judgments of the Tribunal on both the sides. In 

these judgments various contentions have been analysed and 

discussed in context of different factual situations. It is further 

noted by us that various contentions raised by both the 

parties now before us were not analysed by the Ld. CIT(A) 

while deciding this issue. Ld. CIT(A) had held that the 

impugned payments did not fall within definition of royalty 

and the assessee was not required to deduct tax at source on 

the impugned payment. It is noted that the various 

contentions raised before us have been analysed by the Ld. 

CIT(A), neither on facts nor on law. Thus, in view of fresh legal 

development and various contentions made before us, we find 

if appropriate to send this issue back to the file of the Ld. 

CIT(A) to re-examine the same and analyse the facts and 

various contentions of both the sides, and after taking into 

account judgments available on both the sides, a fresh order 

should be passed. Needless to say that assessee should be 

given adequate opportunity of hearing. The assessee is free to 

take all legal and factual issues before the Ld. CIT(A). The Ld. 

CIT(A) shall decide these issues afresh.  

12. As a result Ground No. 1 of main grounds is dismissed 

and Ground nos. (ii) (iii) & (iv) of the additional grounds are 

sent back to the file of the Ld. CIT(A) for fresh adjudication 

and may be treated as partly allowed for statistical purposes.  

13. Ground No.2 (main Grounds): In this ground, the 
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revenue has challenged the action of Ld. CIT(A) in deleting the 

disallowance of Rs.3,79,64,689/- on account of deferred 

revenue expenditure.  

13.1. The brief facts as noted by the lower authorities are that 

the assessee had claimed a deduction of Rs.3,79,64,689/- 

as a deduction in the computation of its income. The 

expenditure related to several expenses incurred by the 

assessee in relation to professional charges, finance charges, 

software charges etc. In the books of accounts, the assessee 

had amortized the expenses over a period of several years as 

deferred revenue expenses. This was done in accordance with 

the Accounting Standard laid down by the Institute of 

Chartered Accountants of India. But in the income tax 

return, the assessee claimed the expenses in its entirety. It 

was argued before the assessing officer that the expenses 

were allowable under Section 37 and should be allowed. The 

assessing officer relied on the decision in the case of 

Madras Industrial Investment Co. Ltd. 25 ITR 802 (SC). In 

that case the company had issued debentures at a 

discount for a period of 12 years and the entire discount 

was claimed as a deduction in one year. The Supreme 

Court held that such a claim gives a distorted picture and 

therefore the discount which was nothing but interest was to 

be spread over a number of years. According to the assessing 

officer claiming the entire expenditure in one year would give 

a distorted picture and therefore in view of the ratio laid 

down in the case of Madras Industrial Investment Co. 

Ltd. (supra) the expenditure was allowable on a deferred 
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revenue basis. He therefore disallowed the entire claim of 

Rs.3,79,64,689/-. 

13.2. Being aggrieved, the assessee filed an appeal before the 

Ld. CIT(A) wherein detailed submissions were made and it was 

contended that in fact these expenses were purely revenue in 

nature expenses but in the books of accounts these were 

claimed as deferred revenue. The Ld. CIT(A) considered the 

submissions of the assessee and analysed the nature of 

expenses and held that these expenses were revenue  nature 

and therefore, he deleted the disallowance made by the AO.  

13.3. Being aggrieved, the revenue has filed an appeal before 

the Tribunal.  

13.4. During the course of hearing, ld. DR has relied upon the 

order of the AO. On the other hand, Ld. Counsel relied upon 

the judgment of Hon’ble Supreme Court in the case of 

Taparia Tools Ltd. v. JCIT (2015) 372 ITR 605 (SC) and 

submitted that the impugned expenses were purely revenue in 

nature expenses and therefore, Ld. CIT(A) has rightly allowed 

the same and therefore his order should be upheld and ground 

raised by the revenue should be dismissed.  

13.5. We have gone through orders of the lower authorities, 

submissions made before us as well as judgment of Hon’ble 

Supreme Court relied upon by the Ld. Counsel. It is noted that 

the Ld. CIT(A) has analysed the details of expenses and 

reproduced the same in his order at page no.17, which is 

reproduced hereunder: 
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“During the course of appeal,  the detai ls of  the 

expenses of Rs.3,79,64,689/- were submitted which are 

reproduced as under:- 

a) Professional charges/consultancy charges  Rs.14,36,460 

b)  Finance Charges Rs.1,80,86,624 

c) Advertisement Expenses Rs.1,34,78,719 

d) Travelling Expenses Rs.32,53,386 

e) Software Charges Rs.3,79,64,689” 

 

13.6. It is noted by us that apparently these expenses are 

otherwise purely revenue nature expenses. The treatment of 

these expenses under the income tax law cannot be decided 

merely on the basis of manner of recording by the assessee in 

its books of accounts. The income has to be assessed and 

expenses are to be allowed under the income tax proceedings 

in view of the provisions of Income Tax Act, 1961, as explained 

by the courts as well as Central Board of Direct Taxes by way 

of its circulars/ instructions as have been issued time to time. 

It is well settled law that entries in the books of accounts are 

not determinative of the character of income or expenses. No 

case has been made out by the AO that these expenses are 

capital in nature. Thus, we find these expenses to be revenue 

nature expenses as has been held by the Ld. CIT(A) correctly. 

Contention of the AO for making the disallowance is that 

assessee has claimed the same as deferred revenue 

expenditure. We find that there is no concept of deferred 
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revenue expenditure under the income tax Act except under 

specific sections i.e. where amortization is specifically provided 

e.g. u/s 35D of the Act. It has not been disputed that these 

expenses were incurred during the year under consideration 

and pertain to the same year and these have been incurred for 

the purpose of business of the assessee. Under these 

circumstances we find no reason to disallow these expenses. 

Our view finds support from the judgment of Hon’ble Supreme 

Court in the case of Taparia Tools Ltd. (supra) as well as 

various other judgments which have been referred to by the 

Ld. CIT(A) in its order. For the sake of ready reference, relevant 

portion of the order of the Ld. CIT(A) is reproduced below: 

“The appellant claimed the entire expenses relying on 
the ratio laid down in the case of Kedrnath Jute 
Manufacturing Co. Ltd. 82 ITP 363 (SC), Hindustan 
Commercial Bank 21 ITR 353 (All), HIMT Ltd. 203 ITR 
820 (Kar), India Cements Ltd. 60 ITR 52 (SC), Empire 
Jute Co.Ltd. 124 ITR 1. It was argued that the ratio 
laid down in the case of Madras Industrial Investments 
Co. (supra) was not applicable to the case of the 
appellant as the said judgment referred only to 
debentures and not to other expenses. It was therefore 
argued that the expenditure should be allowed in full. In 
this case reliance was placed in the case of Madras 
Auto Service (P) Ltd. 233 ITR 468 (SC). Reliance was 
also placed on the ratio laid down in the case of Sutlej 
Cotton Mills Ltd. 116 ITR 1, C.Parakh &Co.(India) Ltd. 29 
ITR 661 (SC). In both these cases, the Supreme Court 
has held that entries made in the books of accounts are 
not determinative of the income to be assessed. A similar 
view was expressed by the Supreme Court in the case 
of Tuticorin Alkali Chemicals and Fertilizers Ltd. 227 
ITR 172 (SC). It was therefore argued that no 
disallowance should have been laid on the basis of the 
entries made in the accounts. It was therefore argued 
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that the addition of Rs.3,79,64,689/- be deleted. 

10. I have considered the facts of the case. In my view 
the ratio laid down in the case of Madras Industrial 
investment Ltd. (supra) has a limited application and is not 
applicable to the case of the appellant. The arguments 
of the appellant are correct. Entries in the books of 
accounts are not determinative of the character of 
income and expenses. The claim of the appellant is 
correct as such expenses were of revenue in nature. 
The assessing officer is therefore dir d to delete a sum 
of Rs. 3,79,64,689/- from the total income of the 
appellant.” 

 

13.7. In view of detailed discussion made by us and findings 

of Ld. CIT(A), we find nothing wrong in the order of Ld. CIT(A) 

and therefore, we uphold the same and dismiss the ground 

raised by the revenue.  

14. Ground No.3: In this ground, the revenue has challenged 

the action of Ld. CIT(A) in directing the AO to allow the 

deduction of interest amounting to Rs.2,64,65,547/- 

14.1. The facts of the case noted from the orders of lower 

authorities are that in its books of accounts, the assessee 

had capitalised the amount of interest. The assessing 

officer found that the expenditure was incurred in respect 

of the borrowings made for funding the expenditure of the 

assessee's business. In its return of income, the assessee had 

claimed the amount as a deduction under Section 36(1)(iii) of 

the Income-tax Act. The assessing officer relied on the 

decision of the Calcutta Bench of ITAT in the case of JCIT 
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Ltd 65 ITD 169. The Tribunal had held that the established 

principles of accountancy is that interest on borrowed funds 

was required to be capitalised to the cost of the assets 

which were purchased out of the borrowed funds. The 

assessing officer held that the assessee cannot take two 

different stands in its books of accounts and in its return of 

income. In his opinion, the entries in the books of accounts 

are binding on the assessee. In his view the assessee could 

have claimed the interest as a deduction if it could prove 

that the entries in the books of accounts were against the 

normal legal position. The assessing officer also relied on 

Section 43(1) of the income-tax Act wherein it has been 

mentioned that the interest paid on borrowing has to be 

added to the cost of the assets if the purchase of the assets 

are from the borrowed funds. In his view, there was no 

basis to hold that the provisions of Section 36(1)(iii) overrule 

the provisions of Section 43(1) of the Income-tax Act. He 

therefore did not accept the claim of the assessee for the 

deduction of interest. 

14.2. Being aggrieved, the assessee filed appeal before the Ld. 

CIT(A), wherein detailed submissions were made. It was 

submitted that the assessee had raised a sum of Rs.167 crores 

through foreign currency convertible bonds (i.e. FCCB) for the 

expansion of existing business. It was submitted that 

borrowed funds were for the purpose of the business and 

therefore, interest was to be allowed as deduction, even if 

assessee has capitalized the same in its books of accounts. 

Reliance was placed on the judgment of Sutlej Cotton Mills 
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Ltd. 116 ITR 1 (SC) for the proposition that entries in the 

books of accounts were not conclusive and decisive to decide 

whether it would be part of business expense. After 

considering submissions of the assessee, Ld. CIT(A) found 

force in it and therefore, directed to allow the deduction of 

interest claimed by the assessee.  

14.3. Being aggrieved, the revenue has filed an appeal before 

the Tribunal. During the course of hearing Ld. DR relied upon 

the order of the AO. On the other hand, Ld. Counsel of the 

assessee stated this issue as covered in favour of the assessee 

in view of judgment of Hon’ble Supreme Court in the case of 

DCIT vs. Core Health Care 215 CTR 1 (SC), and requested for 

upholding order of Ld. CIT(A) on this ground.  

14.4. We have gone through facts of the case, orders of the 

lower authorities submissions made by both the sides as well 

as well as judgment of Hon’ble Supreme Court. It is noted that 

this issue now stand covered in favour of the assessee in view 

of judgment of Hon’ble Supreme Court in the case of 

Core Health Care (supra). Relevant gist of the order of the 

Hon’ble Supreme Court is reproduced below: 

“Section 36(1)(iii) of the Income-tax Act, 1961, has to be 
read on own terms: it is a code by itself. It makes no 
distinction between money borrowed to acquire a 
capital asset or a revenue asset. All that the section 
requires is that the assessee must borrow capital and 
the purpose of the borrowing must be for business 
which is carried on by the assessee in the year of 
account. Unlike section 37 which expressly excludes 
an expense of a capital nature, section 36(1)(iii) 
emphasises the user of the capital and not the user of 
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the asset which comes into existence as a result of 
the borrowed capital. The Legislature has, therefore, 
made no distinction in section 36(1)(iii) between "capital 
borrowed for a revenue purpose" and "capital borrowed for 
a capital purpose". An assessee is entitled to claim 
interest paid on  capital provided that the capital is 
used for business purpose irrespective of what may be 
the result of using the capital which the assessee has 
borrowed. "Actual cost" of an asset has no relevancy in 
relation to section 36(1)(iii). 
The proviso inserted in section 36(1)(iii) by the Finance 
Act, 2003, with effect from April 1, 2004, will operate 
prospectively. 
Held accordingly, that the assessee was entitled to 
deduction under section 36(1)(iii) prior to its amendment 
by the Finance Act, 2003, in relation to money borrowed 
for purchase of machinery even thou h the assessee 
had not used the machinery in the year of borrowing.” 

14.5. It is further noted by us that Ld. CIT(A) has also decided 

this issue after carefully examining the facts of the case. 

Relevant portion of his order is reproduced below: 

“I have considered the facts of the case. In the 
case of Tata Chemicals Ltd. 72 lTD 1, this very issue 
came up before the I.T.A.T., Mumbai. Tata Chemicals 
Ltd. had an existing unit at Gujarat. It had borrowed 
funds for the purpose of setting up another unit at 
Babrala. The question arises as to whether the 
interest on the borrowings for the new unit could be 
allowed against the income of the existing unit. The 
Tribunal allowed the claim of the appellant after 
analysing a number of decisions of different High 
Courts and the Supreme Court. The facts of the 
appellant are similar to that case. Though the 
borrowings were for the purpose of the expansion the 
interest on the borrowing would have to be allowed as a 
deduction from the total income. The assessing- officer 
was therefore directed to allow the deduction of interest 
amounting to Rs.2,64,65,547/-.” 
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14.6. Thus, we find that Ld. CIT(A) had rightly deleted the 

disallowance made by the AO, and therefore, we are inclined to 

uphold the same. The AO is directed to allow the deduction of 

interest claimed by the assessee for Rs.2,64,65,547/-. This 

ground is dismissed.  

 

15. Ground No.4: In this ground the Revenue has challenged 

the action of Ld. CIT(A) in deleting the disallowance of 

Rs.3,76,553/- made on account of miscellaneous and other 

expenses holding the same as non-business expenses. 

 

15.1. It is noted that total expenses claimed under this head 

were to the tune of Rs.3,48,01,847/- Under this amount, a 

sum of Rs.75,77,669/-  has been claimed as miscellaneous 

expenses. The AO held that complete bills and other 

documents of these expenses were not available and therefore, 

he disallowed 5% of the total expenses on estimate and ad hoc 

basis.  

 

15.2. It was contended before Ld. CIT(A) that further details 

were never asked and in any case ad-hoc disallowance cannot 

be made in a summary manner. In view of all these 

submissions, Ld. CIT(A) deleted the disallowance, as according 

to him ad-hoc disallowance was not permissible under the law.  

 

15.3. We have gone through the order of the lower authorities. 

Nothing wrong has been pointed out by the Ld. DR in the 
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order of Ld. CIT(A). We also do not find anything wrong in his 

decision and therefore, same is dismissed. Accordingly, ground 

no.4 of revenue’s appeal is dismissed.  

 

16. Ground Nos. 5 & 6: These grounds were raised 

challenging manner of computation of deduction u/s 80HHE. 

It was contended that in case ground raised in assessee’s 

appeal on deduction under section 80HHE was allowed, then 

these grounds would become infructuous.  

 

16.1. We have allowed the ground of the assessee in principle, 

but remitted the matter back for the limited purpose for 

verification of facts. In view of the same, we find it appropriate 

to send these grounds back to the file of the AO who shall re-

adjudicate these issues after deciding the grounds raised by 

the assessee in its appeal. Accordingly, this may be treated as 

partly allowed for statistical purposes.  

 

17. As a result appeal of revenue is partly allowed.  

 

Now we shall take up appeal filed by the Revenue for A.Y. 

1998-99 in ITA No.193 & 194/Mum/2003.  

 

The revenue has filed appeal on the following grounds: 
 

On the facts and circumstances of the case and in law, 

the Ld. CIT(A) erred in- 

1.deleting the addition made by the Assessing Officer in 
view of the findings given in the appeal u/s. 163 order 
dated 22.102002; and 
2.holding that the license fee received by GEIS is a business 
income because it is a transfer of copy righted article rather 
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than the copy right itself as against the view of the 
Assessing Officer that the amount is taxable in India as 
'royalty' under Article 12 of the DTAA between India and 
USA." 

 

18. In this case, the addition was made in the hands of the 

assessee on account of payment made for acquiring software 

from M/s GEIS, USA by treating the assessee as agent of GEIS 

u/s 163 of the Act.  

 

18.1. It is noted that grounds with regard to taxability of 

royalty have been sent back to the file of the CIT(A) in ITA 

No.5018/Mum/2001, therefore, at this stage this appeal 

cannot be adjudicated, therefore, we remit this issue also back 

to the file of the CIT(A) to re-adjudicate the same after passing 

a fresh order in pursuance to our directions in ITA 

No.5018/Mum/2001, if required and permitted under the law. 

Under these circumstances these appeals may be treated as 

allowed for statistical purposes.  

 

Now we shall take up assessee’s appeal 

No.7289/Mum/2002 for A.Y. 1998-99: 

 

The assessee has filed appeal on following grounds: 

1. holding that the ground relating to charging interest 
u/s 234B and 234C of the IT Act, 1961 (vide point no.4 
of the order) becomes infructuous and only of 
academic discussion and is allowed only for statistical 
purposes. 
2. not adjudicating the ground that the Assessing 
officer had erred in taxing the payment for Logistics 
Tracking Software @20% ignoring the clause 2 of Article 
12 of the DTAA between India and USA as per which 
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royalties are taxable @15% and ignoring the fact that 
the provisions of DTAA have overriding effect (vide point 
no.6.1) The CIT (A) erred in dismissing the ground as 
infructuous. 
3. not adjudicating the ground that the AO had erred 
in charging interest under section 234A of 
Rs.1,60,26,687 and u/s 234B of Rs.2,43,68,941 
ignoring the fact that where a person is treated as a 
representative of a non-resident after the financial 
year is over, he cannot retrospectively be burdened 
with liability u/s 234A and 234B of any past 
financial year (vide Point No.6.2). The CIT (A) 
dismissed the ground as infructuous.  
 
 

19. It is noted that we have remitted the appeal pertaining to 

assessment of the assessee in the representative capacity back 

to the file of Ld. CIT(A) vide our order in ITA No. 193 & 

194/Mum/2003 above. These issues depend upon 

adjudication of the above appeals and therefore, we send these 

grounds also back to the file of Ld. CIT(A) to be decided afresh 

after giving adequate opportunity of hearing to the assessee. 

 

Now we shall take assessee’s appeal in ITA 

No.6540/Mum/2004 for A.Y. 1999-00.  

 

20. The assessee has filed appeal on the following grounds: 

1. On the facts and circumstances of the case and in law, 
the Ld. CIT (A) has erred in ignoring that the appellant 
has a separate export division for export of computer 
software for which separate books of accounts are 
maintained, and therefore deduction U/s 80HHE was 
correctly claimed by the appellant on the basis of profits of 
the software export division. 
2.On the facts and circumstances of the case and in law, 
the Ld. CIT (A) has erred in ignoring that section 80HHE 
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allows deduction specifically for export of computer 
software, and hence appellant is eligible for deduction on 
the basis of appellant's software export division. 
3. On the facts and circumstances of the case and in law, 
the Ld. CIT(A) has erred in ignoring that provisions of 
Section 80HHE are incentive provisions, and should be 
construed liberally. 
4. On the facts and circumstances of the case and in 
law, the CIT (A) has erred in confirming the inclusion of 
lease and service charges of Rs. 26,02,93,865/- in the 
total turnover for the purpose of deduction under section 
80HHE of the Act. 
5. On the facts and circumstances of the case and in 
law, the CIT (A) has erred in excluding following items of 
miscellaneous income from business profit while 
computing deduction U/s 80HHE of the Act:- 
a. Sale of papers/cartons/scrap Rs.9,245/- 
b. Waiver of hire purchase liability on account of 
premature repayment of the principal amount towards 
purchase of computer equipment etc. Rs. 18,998,887/- 
c. Training charges for provision of training facilities in 
software etc. Rs.3,29,699/- 
d. Rent from MTNL for use of space Rs.37,166/- 
e. Other items Rs.2,01,883/- 
On the facts and circumstance of the case in law CIT(A) 
has erred in passing the appellate order without 
understanding in correct perspective the material and the 
evidence kept on record by the appellant during the 
assessment proceedings and appellant proceedings.  

 

20.1. It is noted that the assessee’s appeal for A.Y. 1998-99 on 

this issue was decided in principle in favour of the assessee. 

But for the limited purpose of verification of facts this issue 

was sent back to the file of the AO vide our order in ITA 

No.5161/Mum/2001 above. Therefore, we find it appropriate 

to send these grounds also back to the file of the AO to be 

decided afresh after giving adequate opportunity of hearing. 
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Thus, this appeal may be treated as allowed for statistical 

purposes.  

 

Now we shall take up revenue’s appeal in ITA 

No.6377/Mum/2004 for A.Y. 1999-00 

 

21. The Revenue has filed appeal on the following grounds: 

1. On the facts and in the circumstances of the case and in 
law, the learned CIT(A) has erred in deleting the 
disallowance of Rs.20,07,700/- on account of deferred 
revenue expenditure. 
2.On the facts and in the circumstances of the case and in 
law, the learned CIT(A) has erred in directing the 
Assessing Officer to allow the deduction of interest 
amounting to Rs.31,63,904/- u/s.36(1)(iii) of the Income 
Tax Act which have been capitalised by the assessee in 
books of account." 
3.On the facts and in the circumstances of the case and in 
law, the learned CIT(A) has erred in directing the 
Assessing Officer not to delete 90% of lease and service 
charges of Rs.26,02,93,865/- for calculating the profits of 
the business in accordance with clause (d) of the 
Explanation to Sec.80HHE of the Income Tax Act." 
4. On the facts and in the circumstances of the case and 
in law, the learned CIT(A) has erred in directing the 
Assessing Officer not to exclude the miscellaneous income 
comprising of provision for expenses written back, service 
charges for maintenance and discount received from 
suppliers from the Business Profits and not to include 
the same in the total turnover of the assessee." 
The appellant prays that the order of the CIT (A) on the 
above grounds be set aside. The appellant craves 
leave to amend or alter any ground or add a new ground 
which may be necessary. 

 

22. Ground No. 1: This ground deals with the issue of 

deferred revenue expenditure. This issue has already been 

decided in favour of the assessee in Ground no.2 of appeal of 



TAXPUNDIT.O
RG

GLT. Ltd.    40 

the revenue for A.Y. 1998-99 vide our order in ITA 

No.5018/Mum/2001, therefore, following our order we dismiss 

the ground of revenue. 

 

23. Ground No.2: This ground pertain to allowing the 

deduction of interest which is similar to ground no.3 of 

assessment year 1998-99. Thus, following our order we 

dismiss the ground of revenue. 

  

24. Ground Nos. 3 & 4: These grounds pertain to 

computation to deduction u/s 80HHE. These are similar to 

ground nos. 5 & 6 of Revenue’s appeal for A.Y. 1998-99, 

wherein these have been sent back to the file of the AO, 

therefore, following our order we send these grounds back to 

the file of the AO with similar directions as were given for A.Y. 

1998-99. 

 

25. In the result, this appeal may be treated as partly 

allowed.  

 

      Order pronounced in the open court on        20
th
     April, 2016. 

  
         

Sd/- 
 (C.N. Prasad) 
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