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आयकर अपील	य अ
धकरण, वशाखापटणम पीठ, वशाखापटणम 

IN THE INCOME TAX APPELLATE TRIBUNAL,  
VISAKHAPATNAM BENCH, VISAKHAPATNAM 

 

�ी वी. दगुा�राव, �या�यक सद�य एवं  

�ी जी. मंजनुाथा, लेखा सद�य के सम$ 

BEFORE SHRI V. DURGA RAO, JUDICIAL MEMBER & 
SHRI G. MANJUNATHA, ACCOUNTANT MEMBER 

 
M.P. No.1/Vizag/2016 

(Arising out of I.T.A.No.186/Vizag/2011) 

(�नधा�रण वष� / Assessment Year:2007-08) 

 
Smt. Nishi Devi 

Tanuku 
 

Vs. 
DCIT, Central Circle, 

Rajahmundry 
       [PAN:ACFPN 7450A]                                       

    (अपीलाथ% / Appellant)                  (&'याथ% / Respondent) 

 

अपीलाथ� क� ओर से / Appellant by       : Shri G.V.N. Hari, AR 

��याथ� क� ओर से / Respondent by   : Shri M.K. Sethi, DR 

 

सुनवाई क� तार�ख / Date of hearing        : 01.04.2016 

घोषणा क� तार�ख / Date of Pronouncement :   07.04.2016 

 

आदेश / O R D E R 

 

PER G. MANJUNATHA, Accountant Member: 

 

This miscellaneous petition filed by the assessee, requesting for 

rectification of order passed by this Tribunal, in ITA No.180/Vizag/2011 

dated 11.12.2015. 
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2. During the course of hearing, the Ld. A.R. of the assessee 

submitted that on going through the order passed by the Hon’ble Bench, 

it is noticed that there was a mistake in non-consideration of coordinate 

bench decision of ITAT, Visakhapatnam in the case of Dr. Ch. Sri 

Padmavati Vs. DCIT in ITA No.624/Vizag/2013 dated 4.7.2014, which is 

a mistake apparent from the records, it requires rectification u/s 254(2) 

of the Income-Tax Act, 1961 (hereinafter called as ‘the Act’).  The Ld. 

A.R. further submitted that the solitary issue involved in this case is 

addition made u/s 2(22)(e) of the Act towards advance drawn from the 

company.  He further submitted that the assessee had entered into a 

sale agreement with the company towards sale of property and received 

advance.  The company has not completed the sale transaction because 

of various reasons.  However, the possession of the property has been 

handed over to the company and company has kept that property as a 

collateral security towards bank borrowings for the purpose of its 

business.  Therefore, the issue involved in this case, is squarely covered 

by the decision of coordinate bench decision which was not considered 

by the Hon’ble Bench while disposing of the appeal.  Therefore, it is a 

mistake apparent from the face of the order which requires rectification 

and hence, requested to recall the order passed by the Tribunal in ITA 

No.186/Vizag/2011 dated 11.12.2015.  In support of his arguments, the 
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Ld. A.R. placed his reliance on the judgement of Hon’ble Supreme Court 

of India, in the case of Honda Siel Power Products Ltd. Vs. CIT (2007) 

295 ITR 466.   

3. On the other hand, the Ld. D.R. did not object the miscellaneous 

petition filed by the assessee. 

4. We have heard both the parties, perused the materials available 

on record.  On verification of the order passed by this bench, in ITA 

No.186/Vizag/2011 dated 11.12.2015, we find that the bench, by 

oversight has not given any findings on the coordinate bench decision 

cited by the assessee.  Therefore, we are of the opinion that it is a 

mistake apparent from the records which needs to be rectified u/s 

254(2) of the Act.  Hence, by exercising the powers vested with the 

Tribunal u/s 254(2) of the Act and also by relied upon the judgement of 

Hon’ble Supreme Court of India, in the case of Honda Siel Power 

Products Ltd. Vs. CIT (2007) 295 ITR 466, the order passed by this 

Tribunal in ITA No.186/Vizag/2011 dated 11.12.2015 has been recalled, 

heard and disposed of as under. 
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5. The brief facts of the case, is that the assessee is an individual 

who is a shareholder and Director of Nishi Egg Poultry Product Pvt. Ltd.  

The assessee did not filed the return of income before the due date 

specified u/s 139, hence, a notice u/s 142(1) of the Income-tax Act, 

1961 (hereafter called as ‘the Act’) was issued on 27.11.2007, 

requesting assessee to file return of income on or before 17.12.2007.  In 

response to this notice, the assessee filed a return of income on 

20.3.2009 declaring total income of Rs.6,55,900/-.  The case was 

selected for scrutiny and accordingly notice u/s 142(1) of the Act along 

with questionnaire was issued to the assessee.  In response to show 

cause notice, the assessee’s authorized representative appeared from 

time to time and furnished the information called for.  During the course 

of assessment proceedings, the assessing officer found that as per the 

books of accounts of NEPPP Ltd., the assessee has received an amount 

of Rs.35,68,404/-.  Since, the assessee was holding beneficial ownership 

in the company by holding more than 50% shares, the A.O. issued a 

show cause notice and asked the assessee to explain, why the amount 

received by her shall not be treated as deemed dividend u/s 2(22)(e) of 

the Act.  In reply to the show cause notice, the assessee submitted that 

the amount received from the company was towards sale of the 

property, therefore, the provisions of section 2(22)(e) of the Act cannot 
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be applied.  She further explained that due to lack of liquidity of cash, 

she had decided to sell her property to the company and entered into an 

agreement of sale, for a consideration of Rs.80 lakhs and received 

advance towards sale of property.  She further claims that the said 

property was given to bank as a collateral security for availing the 

working capital loan for the company, therefore, the advance received 

from the company cannot be considered as loan or deposit within the 

meaning of section 2(22)(e) of the Act.  However, the A.O. rejected the 

explanations offered by the assesse, after analyzing the provisions of 

section 2(22)(e) of the Act and also relying upon the several judicial 

decisions, held that the debit balance appearing in the books of the 

company in the name of the assesse, must be regarded as deemed 

dividend within the meaning of section 2(22)(e) of the Act. 

6. Aggrieved by the assessment order, the assessee preferred an 

appeal before the CIT(A).  Before CIT(A), the assessee submitted that 

the A.O. made the additions purely on guess and surmises without 

considering the fact that all debit balances cannot be considered as loan 

or deposit.  The assesse further submitted that she had received the 

amount from the company towards sale of property, to this effect 

furnished a copy of the sale agreement entered into with the company.  
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The assessee further submitted that she did not derive any individual 

benefit from the said amount, as this is not a loan or advance from the 

company.  The assessee further submitted that just because the amount 

was shown as director’s advance in the company’s books of accounts, it 

cannot be considered as loan or advance to the assessee.  The A.O. is 

required to judge whether the nature of transaction is purely a loan or 

advance.  It is true that the company had made payment of income tax, 

insurance premium, municipal taxes, etc. on behalf of the assessee.  

Due to lack of liquidity the assessee agreed to sell her property to the 

company and received the amount periodically from the company 

towards sale advance.  She further claimed that since, the company is 

unable to pay the sale advance in one stretch, she has accepted 

periodical payment as and when she required the money.  Therefore, 

this cannot be considered as loan or deposit for the purpose of section 

2(22)(e) of the Act.  The CIT(A), however, held that the assessee has 

received the loan from the company and to circumvent the transaction  

created a sale agreement.  The CIT(A), further observed that on 

verification of the said sale agreement, it was noticed that the sale 

agreement is entered in the year 2005, whereas the stamp paper was 

purchased in 17.6.2003, therefore, doubted the genuineness of the 

agreement.  The CIT(A) further observed that though the agreement to 
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sale is entered in 2005, even at this stage, the sale is not complete.  

Therefore, the sale agreement cannot be accepted as a document in 

support of her claim.  The CIT(A), further held that the assessee is 

trying to cover up the said advance by creating a fictitious  sale 

agreement which cannot be accepted.  Therefore, confirmed the 

additions made by the A.O.  Aggrieved by the CIT(A) order, the 

assessee is in appeal before us. 

7. The Authroised representative of the assesse, submitted that the 

debit balance appearing in the Company books in the name of the 

assesse is the advance paid for purchase of property. The A.R. further 

submitted that the assesse entered into sale agreement with the 

company and received money towards advance.  The A.R. further 

submitted that she did not derive any individual benefit from the said 

amount, as the possession of property was already with the Company 

and company given the said property as collateral security to bank for 

availing loan for the company business.  The A.R. further submitted that 

just because the amount was shown as director’s advance in the 

company’s books of accounts, it cannot be considered as loan or 

advance to the assesse within the meaning of section 2(22)( e ) of the 

Act. The Ld. A.R., in support of his arguments relied upon ITAT, 
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Visakhapatbam bench decision in the case of Dr. Ch. Sri Padmavati Vs. 

DCIT in ITA No.624/Vizag/2013 dated 4.7.2014.  On the other hand, the 

D.R. strongly supported the orders of CIT(A).  

8. We have heard both the parties and perused the materials 

available on record.  The facts with regard to the debit balance and the 

accumulated profits in the books of accounts of the company to the 

extent of Rs.35,68,404/- is not disputed.  The only dispute with regard 

to, whether the said debit balance in the name of the assesse in the 

company’s books, is a loan or deposit which attracts provisions of 

section 2(22)( e) or which is merely a sale advance, is the question 

before us for our consideration.  In this case, the A.O. invoked the 

provisions of section 2(22)(e) of the Act,  for the reason that the 

assessee has received the loan from accumulated profits of the 

company.  The A.O. was of the opinion that the assessee has 

periodically drawn the amount towards her personal expenditure, like 

payment of insurance premium, income tax and repayment of loans and 

these amounts were debited to her account in the company’s books of 

accounts, therefore, invoked the provisions of section 2(22)(e) of the 

Act.     
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9. The assessee’s contention is that she has received the amount 

from the company towards sale of property and furnished a copy of sale 

agreement entered into with the company for sale of property.  On 

perusal of ledger account, we noticed that during the financial year 

2006-07, the assessee has drawn an amount of Rs.43,93,705/- from the 

company for various purposes.  On perusal of the ledger account, we 

noticed that there are credits in the account in the form of bank 

receipts, remuneration and rent.  The net effect of these transactions 

appears debit in the name of the assessee for an amount of 

Rs.35,68,404/-. We also examined the copy of sale agreement filed by 

the assessee and noticed that the said sale agreement is unregistered 

one, which is also entered in the year 2005, on the stamp paper which 

was purchased in the year 2003.  The assessee could not adduce any 

reasons for using the stamp paper purchased almost 2 years back for 

entering the sale agreement. As stated by the CIT(A) in his order, the 

sale transaction is not completed even now. The assessee contended 

that since the company is unable to pay the agreed sale consideration, 

therefore the sale is deferred, but, failed to substantiate with any 

evidence. Therefore, we are of the opinion that the assessee is trying to 

circumvent the loan taken by her from the company by creating the sale 

agreement. On perusal of the sale agreement, we noticed that one of 
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the condition of sale agreement is that the sale should be completed 

within one year from date of the sale agreement.  The assessee could 

not adduce any reason for not completing the sale.  It is quite unusual 

that agreement of sale has been prepared on stamp paper which was 

purchased almost two years back.  Further, there is nothing in the 

company’s books to indicate that any such transaction has been taken 

during the relevant financial year under consideration.  The assessee is 

continuing to enjoy the benefits of the property by getting rent from the 

company. The assesse contention is that the property is given as 

collateral security to bank to avail the loan for the company business 

purpose. But, from this fact alone we cannot come to the conclusion 

that the company is having the possession of the property and the 

assessee has entered into a sale agreement.   

10. It is pertinent to discuss here the case law relied upon by the 

assessee.  The assessee has relied upon the coordinate bench decision 

of Visakhapatnam ITAT, in the case of Ch. Sri Padmavati Vs. DCIT in ITA 

No.624/Vizag/2013 dated 4.7.2014 and submitted that the coordinate 

bench, under similar circumstances held that when assessee offered her 

personal property as collateral security to the borrowings of the 

company, then any advance received from the company is in the nature 
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of loans and advances, which do not attracts deeming provisions u/s 

2(22)(e) of the Act.  We have gone through the case law relied upon by 

the assessee, in the light of the facts of the present case and find that 

the case law relied upon by the assessee has no application to the facts 

of the present case.  The case before the coordinate bench of this 

Tribunal was that the assessee has entered into a sale agreement and 

also given her personal property on which sale agreement has been 

entered into the company as a collateral security for the borrowings of 

the company.  Under these circumstances, the coordinate bench held 

that the assessee has entered into a sale agreement towards sale of 

property and the company has used the property as a collateral security 

for the purpose of borrowings from the banks or financial institutions, 

therefore, the advance received cannot be treated as deemed dividend 

u/s 2(22)(e) of the Act.  In the present case on hand, though assessee 

claims that she had given her personal property to the company to be 

used as a collateral security for the purpose of borrowings from banks 

and financial institutions failed to furnish any relevant proofs in support 

of her arguments.  We further noticed that in the present case on hand, 

the agreement entered by the assessee with the company gives rise to 

so many unanswered questions.  Therefore, we hold that the claim of 

the assessee that she had entered into a sale agreement with the 
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company towards sale of property is not supported by any valid 

evidence and hence, the amount received from the company attracts 

deeming provisions u/s 2(22)(e) of the Act.   

11. Therefore, in our opinion, the assessee is trying to circumvent the 

alleged loan and advances by furnishing an unregistered sale 

agreement, which was later not acted upon by both the parties even 

now.  Hence, we hold that the A.O. is right in treating the loan received 

by the assesse as deemed dividend under the provisions of section 

2(22)(e) of the Act. The CIT(A) has considered the issue elaborately and 

upheld the additions made by the A.O. Therefore, we upheld the order 

of the CIT(A) and dismiss the appeal filed by the assessee. 

12. In the result, the Miscellaneous petition filed by the assessee in MP 

No.1/Vizag/2016 is allowed and the appeal filed by the assessee in ITA 

No.186/Vizag/2011 is dismissed. 

The above order was pronounced in the open court on   7th Apr’16. 
 

    Sd/-        Sd/- 

       (वी. दगुा�राव)                                                       (जी. मंजनुाथा)                          

        (V. DURGA RAO)                                      (G. MANJUNATHA)                    

 �या�यक सद�य/JUDICIAL MEMBER  लेखा सद�य/ACCOUNTANT MEMBER  

�वशाखापटणम /Visakhapatnam:          

#दनांक /Dated :  7.4.2016 

VG/SPS 
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आदेश क� ��त'ल�प अ(े�षत/Copy of the order forwarded to:- 

1.  अपीलाथ� / The Appellant – I.S.B. Shankar, Auditor, D.No.35-3-2/1, Station Road, 

Near Head Post Office, Tanuku-534211. 

2. ��याथ� / The Respondent – DCIT Central Circle, Rajahmundry 

3.  आयकर आयु)त / The CIT (Central), Hyderabad,  

4. आयकर आय)ुत (अपील) / The CIT (A)-I, Hyderabad  

5.  The ACIT, Central Range, Visakhapatnam 

6. �वभागीय ��त�न,ध, आय कर अपील�य अ,धकरण, �वशाखापटणम / 

   DR, ITAT, Visakhapatnam  

6. गाड� फ़ाईल / Guard file      

                                                                                    आदेशानसुार / BY ORDER 

// True Copy // 

 
 

व/र0ट �नजी स,चव (Sr.Private Secretary) 

 आय कर अपील�य अ,धकरण, �वशाखापटणम / 

ITAT, VISAKHAPATNAM 

 

 




