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ORDER 

1. These three appeals by the assessee are directed against three separate orders of the Ld. CIT(A)-11, 
pertaining to Assessment years 2002 03 to 2004-05. 

2. The grounds raised by the assessee read as under: 

1:0 Re.: Validity of re-assessment proceedings: 

1 : 1 The Commissioner of Income-tax (Appeals) has erred in upholding the action of the Assessing 
Officer of re-opening the assessment u/s. 148 of the Income-tax Act, 1961. 

1 : 2 The Appellant submits that considering the facts and circumstances of its case and the law 
prevailing on the subject the impugned re-opening u/s. 148 is bad in law and the Commissioner of 
Income-tax (Appeals) ought to have held as such. 

1 : 3 The Appellant submits that the impugned re-assessment proceedings u/s. 148 and the Order 
passed in pursuance thereof was not in accordance with law and consequently ought to be struck down 
as void ab-initio. 

Without prejudice to the foregoing: 
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2: 0 Re.: Ex-parte assessment: 

2 : 1 The Commissioner of Income-tax (Appeals) has erred in confirming the action of the Assessing 
Officer of passing an ex-parte assessment order. 

2 : 2 The Appellant submits that considering the facts and circumstances of its case and the law 
prevailing on the subject the appellant had duly complied with all statutory notices issued by the 
Assessing Officer and hence there was no cause for passing an ex-parte assessment order and the 
Commissioner of Income-tax (Appeals) ought to have held as such. 

2: 3 The Appellant submits that the impugned ex-parte assessment and the order passed pursuant 
thereto is bad in law and should be struck down. 

3 : 0 Re.: Presence of a Permanent Establishment in India: 

3 : 1 The Commissioner of Income-tax (Appeals) has erred in confirming the action of the Assessing 
Officer in holding that the Appellant has a Permanent Establishment ('PE') in India. 

3 : 2 The Appellant submits that considering the facts and circumstances of its case and the law 
prevailing on the subject the Appellant has no PE in India and the stand taken by the Assessing Officer in 
this regard is erroneous, misconceived and not in accordance with law and the Commissioner of Income-
tax (Appeals) ought to have held as such. 

3 : 3 The Appellant submits that the Assessing Officer be directed to recompute its total income 
accordingly. 

Without prejudice to the foregoing: 

4 : 0 Re.: Estimation of gross prof t: 

4: 1 The Commissioner of Income-tax (Appeals) has erred in upholding the action of the Assessing 
Officer in holding that 20% of the sales made in India were its profits taxable in India. 

4 : 2. The Appellant submits that considering the facts and circumstances of its case and the law 
prevailing on the subject 20% of sales made in India cannot be said to be its profits taxable in India and 
the stand taken by the Assessing Officer in respect thereof is erroneous, misconceived and illegal and 
the Commissioner of Income-tax (Appeals) ought to have held as such. 

2.1. At the very outset, the Ld. Counsel for the assessee stated that the issues involved in all these 
appeals qua the facts are identical, therefore all these appeals were heard together and disposed of by 
this common order. For the sake of convenience, we are considering the facts of A.Y. 2002-03 in ITA No. 
1978/Mum/2011. 

3. The Appellant [viz., St. Jude Medical Inc. ("SJMI")] is a company incorporated in the 'United States of 
America' and is engaged in the business of marketing and selling of medical equipments mainly heart 
valves. It has a wholly-owned subsidiary in Hong Kong (viz., St. Jude Medical (Hong Kong) Ltd. 
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("SJMHK")), which is also engaged in the same business. For many years, both SJMHK and SJMI were 
making direct sales to customers in India from their respective countries. Thereafter, the said SJMHK 
set-up a liaison office in India which was converted into a Branch Office with effect from 01 January 
2000. 

3.1. Even after setting up of the said Branch Office in India by SJMHK, both SJMI and SJMHK were 
making direct sales in India to some distributors / hospitals who insisted on dealing directly with them in 
view of inter alia their long standing relationship. Further the Indian Branch office of SJMHK received 
management fees which were offered for tax in the accounts of the Indian branch of SJMHK. These 
management fees were received as arm's length compensation in the event that it was held that the 
branch had done work/ performed services in respect of the direct sales made by both the Appellant 
and SJMHK in India. The quantum of the management fees was calculated based on the direct sales 
quantum of both the Appellant and SJMHK in India. Further as the receipt of management fees fell 
within the transfer pricing provisions the matter was scrutinized by the Transfer Pricing Officer ("TPO") 
who by his Order dated 28 February 2005 (pg. No. 103 of the paperbook) held that the management 
fees received of Rs. 79,20,240/- for A.Y. 2002-03 for sales made by SJMI and SJMHK was at arm's length 
and no addition was called for. 

3.2. Before proceeding further, it would be pertinent to understand the facts and the fate of SJMHK. In 
the assessment orders in the case of SJMHK for assessment years 2002-03, 2003-04 and 2004-05, the 
Assessing Officer held that the Indian branch of SJMHK was a Permanent Establishment in India of the 
assessee and a business connection in India of SJMHK. The AO accordingly held that a part of the direct 
sales made in India by SJMHK and the assessee was attributable to the Indian Branch of SJMHK and 
accordingly taxable in India. The AO made an adhoc estimate of 20% of the direct sales made in India by 
SJMHK and the assessee and the sam  was attributed to the PE/business connection and taxed 
accordingly. 

4. The assessee carried the matte  before the Ld. CIT(A) and the CIT(A) vide his order dt. 31.12.2010 held 
that two assessments i.e. of SJMHK and the assessee cannot be made in a single assessment order and 
hence deleted the addition made by the AO to the extent it related to the profit of SJMI attributable to 
the Indian PE. However, the addition to the extent it related to the profits attributable to the direct sales 
made in India by SJMHK was confirmed. 

5. The Revenue and SJMHK preferred an appeal before the Tribunal. SJMHK challenged the action of the 
AO of attributing profits on account of direct sales made whereas the department challenges the order 
of the Ld. CIT(A) to the extent it held that profits attributable to direct sales made by SJMI cannot be 
taxes in the hands of the SJMHK. 

5.1. The AO issued notice u/s. 148 of the Act to the assessee in respect of the amounts deleted by the 
Ld. CIT(A). The present appeals before us are in pursuance to this action of the AO. Coming back to the 
fate of SJMHK, in its case the appeals were decided by the Tribunal by a consolidate order dt. 13.5.2014 
wherein the Tribunal has held that the TPO has accepted the gross profit rate of 8.81% declared by 
SJMHK, therefore profit of 20% attributed by the AO cannot be sustained. The Tribunal further held that 
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the management fee received by the Indian Brnach of SJMHK were related to the service profit by the 
branch to both SJMI & SJMHK and is at Arm’s Length and has been accepted by the TPO. Accordingly, 
the Tribunal directed the AO to delete the addition made on this count. The appeal preferred by the 
Revenue was dismissed following the order dated. 5.6.2013 for assessment years 1999-2000 and 2000-
01. 

6. With the above factual matrix in the present appeal the assessee has prayed to follow the order of 
the Tribunal dt. 13.5.2014 read with Miscellaneous application order dt. 14.10.2014. 

7. We have heard the rival submissions at length and have carefully perused the orders of the Tribunal 
placed before us. We find force in the contention of the Ld. Senior Counsel. The issue relating to the 
estimation of gross profit stands covered in favour of the assessee and against the Revenue by the order 
of the Tribunal in ITA Nos. 2228/M/07, 1920/M/07, 4941/M/07, 6922/M/07 & 7193/M/07 dt. 13.5.2014 
wherein at para-29 on page-7 of its order, the Tribunal held as under: 

“We have heard the arguments and have perused the order of the Co-ord nate Bench in the case of the 
assessee for assessment years 1999-2000 & 2000-01, wherein the co ordinate bench had accepted the 
estimate of gross profit attribution at 10% in place of 20%. We have also perused the TP report and the 
computation, wherein, the TPO has accepted the gross profit rate declared at 8.81%. In such a situation, 
acceptance of gross profit attribution of India Branch @ 20% does not inspire confidence”. 

8. The management fee is included in the receipt  shown in the profit and loss account is accepted by 
the Tribunal at para-42 to 44 vide its order dated 13th May, 2014 which read as under: 

“42. We have heard the arguments of either side and have perused the material placed before us. The 
fact which remains uncontroverted by the revenue authorities and the DR are that the assessee in the 
year under consideration was covered under the TP regulations and in those proceedings, the factum of 
management fee has dealt wi h extensively and in the process, the TPO found the receipt of 
management fee by the India Branch from SJMH related to services provided to both SJMI & SJMH. It is 
evident from the accounts submitted before the AO, because in the Profit & Loss account submitted, it 
showed the receipt of Rs. 9,60,57,310/- which included Rs. 79,20,240/- under the head management fee 
for marketing support at Rs. 79,20,240/- (APB 7 & 12). 

43. The AR further pointed out that the loss as determined and taken to the computation was returned 
in the return of income filed by the assessee (APB 7, 22 & 21) 

44. We, therefore, are of the opinion, that all the requisite details were placed before the AO, along with 
the return on income, which based the computation of returned income on receipts related to services 
provided to both SJMH and SJMI.” 

8.1. Further Tribunal vide M.A Nos. 349 to 350/M/2014 dt. 14th October, 2014, amended para-44 which 
reads as under: 
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“44. We, therefore, are of the opinion, that all the requisite details were placed before the AO, along 
with the return of income, which based the computation of returned income on receipts related to 
services provided to both SJMH and SJ- MI. 

8.2. The Tribunal also confirms the observations of the Ld. CIT(A) incorporated by the Tribunal in its 
order at para-37 on page-9. The relevant part of the CIT(A)’s observation reads as under: 

“I hasten to add that the amount mentioned in the grounds of appeal at Rs. 79,20,240/- includes 
management fee for work done for the Hongkong company as well as for the US company.” 

8.3 Thus in view of the above mentioned finding it is held that even if any amount is to be taxed in the 
hands of SJMI (the appellant) by virtue of having a Permanent Establishment in India or otherwise, the 
amount that can be taxed is Rs. Nil, as the Permanent Establishment has been compensated at arm’s 
length and has offered the said compensation for tax in India which satisfies any charge in view of inter 
alia the decision of the Supreme Court in the case of DIT Vs Morgan Stanley & Co. (2007) 292 ITR 416 
(SC) and the order of the TPO. Ground No. 4 is thus allowed. 

9. The ground of appeal No. 2 against ex parte assessment is not pressed. Hence dismissed. 

10. Since we have decided this issue in favour of the assessee, grounds of appeal No. 1 & 3are held as 
infructuous and need no separate adjudication. 

10. The additional ground relates to levy of interest. Th  AO is directed to levy the interest as per the 
provisions of law. 

11. As stated elsewhere, the facts and the issues in A.Y. 2003-04 in ITA No. 1979/M/11 and for A.Y. 
2004-05 in ITA No. 1980/M/11 are iden ical therefore for similar reasons we hold accordingly. 

12. In the result, all the appeals fi ed by the assessee are allowed. 

***** 
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