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A.T. VARKEY, JM :  

The appeals preferred by the assessee are directed against the order of the Commissioner of Income-tax 
(Appeals), Ghaziabad dated 27.08.2014 for the assessment years 2012-13 & 2013-14.  

2. The grounds of appeal for assessment year 2012-13 read as under :- 

“1. That the Appellant was not liable to make TDS on the interest payments made to its members on the 
deposits made by them in vi w of provision of section 194A(3)(v) of the I.T. Act and therefore, the order 
passed by the Ld. ITO (TDS) u/s 201 (1) and 201 (1A) ought to have been cancelled/annulled by the Ld. 
CIT(A).  

2.  

That the ld. ITO (TDS) had erred in law as well as on the facts of the case by holding that the Appellant (a 
Cooperative Bank) was liable to make TDS on interest paid on deposits by its members as per provisions 
of section 194A(3)(i)(b) of the LT. Act which in fact did not apply to the facts of Appellant’s case. The Id. 
CIT(A) is wrong in confirming the order passed by the Ld. ITO (TDS).  

3.  

That the following demand created by the Ld. ITO (TDS) and confirmed by the Ld. CIT(A) against the 
Appellant is arbitrary, unjust and illegal:  
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a)  Rs.36,44,493 on account of alleged short deduction u/s 201  

b)  Rs.12,57,347 on account of interest on alleged short deduction u/s 201 (1A)  

Total  Rs.49,01,840  

Various observations made by the authorities below in their respective orders are either incorrect or are 
untenable. Written submissions and the case laws relied upon by the Appellant had been completely 
ignored by not taking them into consideration while deciding the issue.  

4.  

That without prejudice to Ground No. 1 to 3 above, the demand as created by the AO is very excessive.  

5.  

That the Appellant reserves its right to add, amend/modify the grounds of appeal.”  

 

3.  The grounds of appeal for assessment year 2013-14 are as follows :- 

“1. That the Appellant was not liable to make TDS on the interest payments made to its members on the 
deposits made by them in view of provision of section 194A(3)(v) of the I.T. Act and therefore, the order 
passed by the Ld. ITO (TDS) u/s 201 (1) and 201 (1A) ought to have been cancelled/annulled by the Ld. 
CIT(A).  

2.  

That the ld. ITO (TDS) had erred in law as well as on the facts of the case by holding that the Appellant (a 
Cooperative Bank) was liable to make TDS on interest paid on deposits by its members as per provisions 
of section 194A(3)(i)(b) of the LT. Act which in fact did not apply to the facts of Appellant’s case. The Id. 
CIT(A) is wrong in confirming the order passed by the Ld. ITO (TDS).  

3.  

That the following demand created by the Ld. ITO (TDS) and confirmed by the Ld. CIT(A) against the 
Appellant is arbitrary, unjust and illegal:  

 

a)  Rs.41,27,401 on account of alleged short deduction u/s 201  

b)  Rs. 6,81,049 on account of interest on alleged short deduction u/s 201 (1A)  

Total  Rs.48,08,420  
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Various observations made by the authorities below in their respective orders are either incorrect or are 
untenable. Written submissions and the case laws relied upon by the Appellant had been completely 
ignored by not taking them into consideration while deciding the issue.  

4.  

That without prejudice to Ground No. 1 to 3 above, the demand as created by the AO is very excessive.  

5.  

That the Appellant reserves its right to add, amend/modify the grounds of appeal.”  

 

4.  

Since common issues are involved the both the appeals are decided together.  

5.  

The sole ground before us is whether the assessee should have deducted TDS on the interest disbursed 
to its members.  

6.   

The appellant/assessee is a Co-operative Bank registered under the  

 

U.P. Co-operative Act, 1965 and car ying on the banking business after obtaining the license from 
Reserve Bank of India since 1996  Vide letter dated 18.02.2014, ITO (TDS) Ghaziabad had asked for the 
details of interest paid/provided n excess of Rs.10,000/-on deposits made by the depositors. Assessee 
vide its reply dated 22 02.2014 furnished the required information submitting that no TDS was required 
to be deducted as per provi ions of Section 194A (3)(v) of the Income-tax Act, 1961 (hereinafter ‘the 
Act’). The assessee contended that for the last 18 years, the assessee is doing banking business and as 
per clear provision of section 194A(3)(v) of the Act, it was not required to deduct the tax at source on 
interest payment to its members and accordingly had not been deducting the tax at source on interest 
payment to its members. On 24.02.2014, the ITO (TDS) has passed the order under section 201 of the 
Act holding that assessee was required to deduct the tax at source relying on the ITAT Panaji (Goa) 
Bench decision in the case of Bailhongal Urban Cooperative Bank Ltd. V. JCIT and created a demand of 
Rs.49,01,840/-as under :- 

Short Deduction u/s 201 Rs.41,27,401/- 

Intt. u/s 201 (1A) Rs. 6,81,049/- 

TOTAL Rs.48,08,420/- 
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7.  

Aggrieved, the assessee preferred an appeal before the ld. CIT (A) wherein reliance was placed on CBDT 
Circular and various case laws. However, the Ld. CIT (A) confirmed the order passed by the ITO (TDS). 
Aggrieved by the said decision of ld. CIT (A), the assessee is before us.  

8.  

The ld. AR, Shri O.P. Sapra took our attention to the relevant provisions of section 194A of the Act with 
regard to co-operative societies which are reproduced below:- 

 

“194A (3) The provisions of sub-section (1) shall not apply- 

[(i)  where the amount of such income or, as the case may be, the aggregate o  the amounts of such 
income credited or paid or likely to be credited or paid during the financial year by the person referred 
to in sub-section (1) to the account of, or to, the payee, [does not exc ed  

(a)   

…..  

 

(b)   

ten thousand rupees, where the payer is a co-operative society engaged in carrying on the business of 
banking;  

©   

……  

 

(d)   

……  

 

(ii)   

……  
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(iii)  ……  

(iv)   

……  

 

(v)  

to such income credited or paid by a co-operative society [to a member thereof or] to any other co-
operative society;]  

 

Further, ld. AR submitted that Finance Bill 2015 has proposed an amendment in  

section 94A(3)(v) by inserting clause 42 as follows:- 

“Clause 42. In section 194A of the Income-tax Act, in sub-section (3), with effect from 1st day of June, 
2015,- 

(b) in clause (v), for the words “paid by a co-operative society to a member thereof or”, the words and 
brackets “paid by a co-operative society (other than a co-operative bank) to a member thereof or to 
such income credited or paid by a co-operative society” shall be substituted;  

So, according to the ld. AR, from the plain reading of the above provision,  

it is evident that as per Section 194A(3)(v), interest paid by a Co-operative  

Society to its members irrespective of the nature of deposit or amount is  

exempt from deduction of TDS. He also brought to our notice that CBDT  

had issued a Circular No.9 of 2002 and the relevant portion is reproduced  

below:- 

“1. ….  

2. Representations have been received in the Board seeking clarification as to whether a member of a 
co-operative bank may receive without TDS interest on time deposit made with the co-operative bank 
on or after 1-7-1995. The Board has considered the matter and it is clarified that a member of a co-
operative bank shall receive interest on both time deposits and deposits other than time deposits with 
such co-operative bank without TDS under section 194A by virtue of the exemption granted vide clause 
(v) of sub-section (3) of the said section. The provisions of clause (viia) of the said sub-section are 
applicable only in case of a non-member depositor of the co-operative bank, who shall receive interest 
only on deposits other than time deposits made on or after 1-7-1995 without TDS under section 194A”.  

TAXPUNDIT.O
RG



He further contended that the above circular clinches the issue in favour of  

the Assessee which is binding on the Revenue as held by the Hon’ble  

Supreme Court in the case of K.P. Varghese vs. ITO 131 ITR 597.  

8.1 The ld. AR submitted that in the present case, ITO (TDS) has passed an order u/s 201/201(1A) relying 
upon the ITAT Panaji (Goa) Bench decision in ITA No. 85/PNJ/2013 dated 28/08/2013 the case of 
Bailhongal Urban Cooperative Bank Ltd. V. JCIT which distinguished the cooperative bank and 
cooperative society and also held that Cooperative Bank was liable to deduct the tax at source on 
interest payments made on deposits by members. According to the ld. AR, the above decision of Panaji 
ITAT being not of jurisdictional ITAT was not binding on the authorities below. He submitted that in 
Assessee’s case, contrary to the above judgment, there are various other judgments which are in favour 
of assessee and the same are reproduced below:- 

(i)   

In the case of Assistant Commissioner of Income-tax, Circle 1 (1), Visakhapatnam v. Visakhapatnam 
Cooperative Bank Ltd. reported in [2011] 13 taxmann.com 190 (Visakhapatnam) (copy placed at pages 
55-68 of paper book in which it has been held that “Section 194A(3) prescribes the monetary limits and 
also a list of payments which are exempt from the requirement of complying with the provisions of TDS 
prescribed under sub-section (1) of that section. Section 194A(3)(v) provides blanket exemption to the 
interest paid by any co-operative society to its members. Neither section 2(19) nor section 194A(3) 
makes any discrimination between the co-operative societies carrying on banking business and other 
co-operative societies. However, as per section 194A(3), the said exemption is available only to the 
interest payments made to its members or to any other co-operative society. In the instant case, it is the 
claim of the assessee that all the interest payments have been made only to its members. In that case, 
the assessee is squarely covered by the exemption provided under section 194A(3)(v). Accordingly, the 
order passed by the Commissioner (Appeals) was to be upheld. [Para 4].”  

(ii)   

In the case of Assistant Commissioner of Income-tax, Circle-1, Nashik v. Ozer Merchant Co-operative 
Bank Ltd. Reported in [2014] 41 taxmann.com 110 (Pune -Trib.) (copy at pages 69-72 of paper book), it 
has been held “In this background, the CIT(A) has concluded that assessee had credited the impugned 
interest to the credit of the members, and no tax was required to be deducted in view of Section 
194A(3)(v) of the Act. The aforesaid finding of the CIT(A) has not been controverted by the Revenue 
before us on the basis of any cogent material or reasoning. In the absence of any cogent material 
brought out by the Revenue, we hereby affirm the aforesaid conclusion of the CIT(A). Accordingly, the 
CIT(A) was justified in holding that on account of Section 194A(3)(v) of the Act, assessee was not liable 
to deduct TDS on the impugned payments and thus invoking of Section 40(a)(ia) of the Act by the 
Assessing Officer has been rightly set aside. The Revenue fails on this Ground as well.  

 

TAXPUNDIT.O
RG



(iii)  In ITA No. 802/Bang/2013 in the case of Shri Sindagi Urban Co-operative Bank Ltd. V. JCIT (2014) 
(copy placed at pages 73-109 of paper book), Hon’ble Bangalore Bench of ITAT has held that, in the light 
of the above fact and analysis of the provisions, one can conclude that the intention of the Act was to 
confer some benefit to the members of a Co-operative society, including a co-operative society engaged 
in banking business that is a co-operative bank. Therefore, the appellant is entitled to exemption 
specified in section 194A(3)(v).  

(iv)  In a recent case of Bagalkot District Central Co-op. Bank v. Joint Commissioner of Income-tax, 
Bijapur Range, Bijapur [2014] 48 taxmann.com 117 (Bangalore -Trib.) (copy placed at pages 110-121 of 
paper book) Hon’ble Bangalore Bench of ITAT has held that :- 

“18. It can be seen from para-2 of the Circular referred to above that the CBDT has very clearly laid 
down that Co-operative societies carrying on banking business when it pays interest on deposits by its 
members need not deduct tax at source. The above interpretation of the provisions by the CBDT, which 
is in favour of the assessee, in our view is binding on the tax authorities   

19.  

In the case decided by ITAT Panaji Bench in ITA No.85/PN/2013 for AY 09-10 in the case of the 
Bailhongal Urban Co-op Bank Ltd. (supra) order dated 28.8.2013, the tribunal proceeded on the footing 
that the aforesaid circular has been quashed by the Hon’ble Bombay High Court in the case of the 
Jalgaon District Central Co-operative Bank Ltd. supra) and therefore chose to follow the decision 
rendered by Pune ITAT SMC in the case of Bhagani Nivedita Sahakari Bank Ltd. (supra). In our view the 
Hon’ble Bombay High Court in the case of Jalgaon District Central Co-operative Bank Ltd.’s case (supra) 
was dealing with a case of challenge to para 3 of CBDT Circular NO.9 dated 11.9.2002 which tried to 
interpret the word “member” as given in Sec. 194A(3)(v) of the Act. It is only that part of the circular 
that had been quashed by the Hon’ble Bombay High Court and the other paragraphs of the Circular had 
no connection with the issue before the Hon’ble Bombay High Court. How could it be said that the 
entire circular has been quashed by the Hon’ble Bombay High Court? In our view para-2 of the Circular 
still holds good and the conclusion of the ITA T Pune Bench in the case of the Bailhongal Urban Co-op 
Bank Ltd. (supra) are not factually correct. Consequently, the conclusions drawn in the aforesaid 
decision also contrary to facts and hence cannot be considered as precedent.  

20.  

The learned counsel for the assessee has brought to our notice that the ITAT Vishakapatnam Bench in 
the case of the Asstt. CIT v. Visakhapatnam Co-operative Bank Ltd. [2011] 47 SOT 295/13 taxmann.com 
190 has held that co-operative societies carrying on banking business when it  

pays interest to its members on deposits it need not deduct tax at source in view of the provisions of 
Sec. 194A(3)(v) of the Act. Similar view has also been expressed by the Pune Bench of the ITA T in the 
case of Asstt. CIT v. Ozer Merchant Co-operative Bank Ltd. [2014] 62 SOT 14/41 taxmann.com 110. We 
may add that in both these decisions the discussion did not turn on the interpretation of 
Sec.194A(3)(i)(b) of the Act vis-a-vis Sec.194A(3)(v) of the Act. It is thus clear that the preponderance of 
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judicial opinion on this issue is that co-operative societies carrying on banking business when it pays 
interest to its members on deposits. need not deduct tax at source in view of the provisions of Sec. 
194A(3)(v) of the Act.  

21.  

For the reasons given above, we hold that the assessee which is a co-operative society carrying on 
banking business when it pays interest income to a member both on time deposits and on deposits 
other than time deposits with such co-operative society need not deduct tax at source under section 
194A by virtue of the exemption granted vide clause (v) of sub-section (3) of the said section”.  

 

The ld. AR contended that in the above referred decision, Bangalore ITAT  

has clearly distinguished the decision of Bailhongal Urban Cooperative  

Bank Ltd. v. JCIT and dealt with the CBDT Circular No. 9/2002 (supra).  

It is also clear that CBDT Circular no. 9/2002( supra) contains three Paras.  

In second Para CBDT has categorically clarified as follows:- 

“ The Board has considered the matter and it is clarified that a member of a co-operative bank shall 
receive interest on both time deposits and deposits other than time deposits with such co-operative 
bank without TDS under section 194A by virtue of the exemption granted vide clause (v) of sub-section 
(3) of the said section” .  

The ld. AR took our attention to the Finance Bill 2015 and contended that  

the above amendment is effective from 1.6.2015 and from 1.6.2015  

cooperative Bank shall be liable to deduct the tax at source on interest paid to its members, meaning 
thereby that earlier Cooperative banks were not liable to deduct the tax at source on interest paid to its 
members by virtue of section 194A(3)(v) of the Act. He submitted that it has to be noted that the above 
amendment is prospective and not made retrospective. The ld. AR contended that as mentioned in para 
1 at page 1 of the Synopsis, since last 18 years, assessee is doing banking business and it had not been 
making any TDS on the interest paid/payable to its members keeping in view section 194A(3)(v) of the 
I.T. Act. According to him, never in the past, the Revenue had declared the Appellant Bank in default for 
short/non deduction of tax u/s 201 of the Act. Therefore, Rules of consistency also applies in this case. 
Reliance was placed on the following case laws:  

(i)   

193 ITR 321-323 Radhasoami Satsang Vs. CIT, (Supreme Court) also followed by P & H High Court in 278 
ITR 262.  
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(ii)   

264 ITR 276, CIT VS. ARG Securities Printers (Jurisdictional Delhi High Court).  

 

(iii)  300 ITR 75, (Delhi), Director of Income Tax (E) Escorts Cardiac Diseases. Ld. AR also brought to 
our notice the order passed by in the case of Kashipur Urban Cooperative Bank Ltd. Vs. ITO in ITA 
No.5329/Del/2013 dated 14.11.2014 for assessment year 2012-13 wherein the order was passed by the 
author of this order relying on the decision of Vizag Bench  

of ITAT in the case of Vishakapatnam Co-operative Bank vs. DIT in ITA No.5/2011 & 19/2011 and held 
that the assessee cooperative bank was not obliged to deduct TDS on the interest paid to its members. 
Ld.AR concluded that thus viewed from whatever angle, the appeal deserves to be allowed because the 
issue is fully covered by various judgments and the CBDT Circular as cited above.  

9.  

The ld. DR submitted that the assessee society has disbursed interest to its members and the ITO (TDS) 
has sought the details of interest given more than Rs.10,000/-, since as per Section 194A(3)(i) (b) 
exemption of interest paid by Co-Operative Society engaged in banking business up to Rs.10,000/-to 
members as well as non-members irrespective of the nature of deposit is exempt. Therefore, ITO (TDS) 
has rightly made the addition because the assessee society failed to deduct tax at source. So, therefore, 
the ld. CIT(A) is right in confirming the order of the ITO (TDS) and we need not interfere in the impugned 
order.  

10.  

We have heard both the parties, perused the records and gone through the case laws cited before us. 
We find that the assessee is a Co-Operative Society engaged in banking business. Section 194A(3) of the 
Act prescribes the monetary l mits and also list of payment which are exempt from the requirement of 
complying the provision of TDS prescribed under sub-Section (i) to that Section.  

 

“Section 194A(3)(i)(b): Exemption of interest paid by a Co-Operative society engaged in banking 
business. Up to Rs .10,000/-to members as well as non members irrespective of the nature of deposit is 
exempt.”  

“Section 194A(3)(v) : Exemption of interest paid by a Co-Operative Society to its members irrespective of 
the nature of deposit is or amount” “Section 194A(3)(viia) (a): Exemption of interest paid by persons 
namely. Primary Agriculture credit society . Primary credit society Co-Operative Land Mortgage Bank or 
a co-operative Land Development bank to members or non-members without any monetary limit.” 
“Section 194A (3) (viia) (b) : Exemption of interest paid by persons namely, Co-Operative society 
engaged in banking business irrespective of membership of amount only to non-time deposits.”  
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A plain reading of the provisions of Section 194A(3)(i)(b) above clearly indicates that exemption for 
interest paid by co-operative society engaged in banking business is exempt from deduction of tax at 
source up to an amount of Rs.10,000/-. Therefore, exemption for interest is up to Rs 10,000/-. Thus we 
can see a threshold limit of Rs 10,000/-has been prescribed by the said provision, meaning any interest 
disbursal above Rs 10,000/-attracts TDS. The ld. AR’s contention that since section 194A(3)(v) exempt 
any interest paid by co-operative society to its members irrespective of nature of deposit or amount, the 
action of the assessee society engaged in banking, not to deduct Tax at source is valid, is according to us 
not correct. And it may be noted that section 194A(3)(v) is a general provision which encompasses with 
it co-operative society as a whole, which may be termed as genus, whereas, the assessee co-operative 
society is into banking can be termed as a species of the said genus; And, section 194A(3)(i)(b) is a 
special provision for co-operative society engaged in banking business. The maxim generalia specialibus 
non derogant means literally that general provisions will not abrogate special provisions. When the 
legislature has given its attention to a separate subject and made provision for it, the presumption is 
that a subsequent general enactment is not intended to interfere with the special provision unless it 
manifests that intention very clearly. The maxim has been frequently applied to resolve apparent 
conflicts between provisions of the same statute or of different statutes and applying the said maxim to 
the instant case, we find that argument of the ld AR that sect on 194A(3)(v) absolves assessee from 
deducting TDS, cannot be accepted. Further, the order of the Tribunal in the case of Kashipur Urban 
Cooperative Bank Ltd vs. ITO, Kashipur (ITA No.5329/D/2013 for Assessment Year 2012-13) was cited 
before us, wherein one of us is the author of this order  and said co-operative bank’s contention that it 
need not deduct tax at source was upheld, to our considered opinion, in the light of the express 
provision as noted above is a per-incuriam order and in that order the application of Section 
194A(3)(i)(b) to co-operative bank was not brought to the notice of the bench. It may be noted that per 
incuriam and sub silentio are exceptions to the concept of stare decisis. Sir John Salmond in his Treatise 
on Jurisprudence has aptly state  the circumstances under which a precedent can be treated per 
incuriam. A precedent is not binding if it was rendered in ignorance of a statute or a rule having the 
force of statute, i.e.,  

in ignorance of a statute or a rule having the force of statute, i.e., delegated legislation. This rule was 
laid down for the House of Lords by Lord Halsbury in the leading case (London Street Tramways V. L.C.C. 
(1898)  

A.C. 375) and for the Court of Appeal it was given as the leading example  

of a decision per incuriam which would not be binding on the court  

[Young Vs. Bristol Aeroplance Co. Ltd. (194) K.B. at 729 (C.A.)]. The  

rule apparently applies even though the earlier court knew of the statute in  

question, if it did not refer to, and had not present to its mind, the precise  

terms of the statute. Similarly, a court may know of the existence of a  
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statute and yet not appreciate its relevance to the matter in hand; such a  

mistake is again such incuria, as to vitiate the decision. Even a lower court  

can impugn a precedent on such grounds. (Salmond on Jurisprudence 12th  

Edition pages 151 and 152) C.K. Allen, in ‘Law in the Making’ (page 246)  

analyses the concept of per incuriam as under:  

“Incuria means literally ‘carelessness’, which apparently is considered less uncomplimentary than 
ignorantia; but in practice per incuriam appears to mean per ignorantiam. It would almost seem that 
ignorantia juris neminem excusat-except a court of law, ignorance of what? The example given in the 
actual rules in Young’s case [Young Vs. Bristol Aeroplane Co. Ltd. (194) K.B. at 729 (C.A.)] is ignorance of 
a statute, or of a rule having statutory effect [such as a Rule of the Supreme Court [Lancaster Motor Co. 
Ltd. Vs. Bremith Ltd. (1941) 1 KB 675)], which would have affected the decision if the court had been 
aware of it.  

One of the exceptions to the principle of stare decisis is where he court gives a decision per incuriam 
because the provisions of a statute or the authority of a case have not been brought to their attention 
[Lord Goddard, CJ, in Moore Vs. Hewitt (1947 (2) AIl.ER 270]. The concept gets attracted either when an 
important provision of law eluded the attention of the Court or where the Court was allusive to such  

provisions while rendering the decision. Instances of per incuriam may  

also arise where the decision is rendered ignoring a binding precedent.”  

Since we find that section 194A (3)(3)( b) of the Act has not been brought to the notice of the Bench 
while passing order in Kashipur Urban Cooperative Bank Ltd. (supra) cannot be called a good law and it 
was a per incuriam order and so cannot be called a valid precedent to bind us.  

9.2 Likewise, the Ld.AR, heavily relied on the CBDT circular (supra), to bolster his case, which cannot be 
countenanced because it is a trite law that CBDT circular cannot over-ride the prescription of statute 
passed by the parliament. And, there is no quarrel that assessee is a co-operative society engaged in 
banking business and the exemption for deducting tax at source for payment of interest is only up to 
Rs.10,000/-. So the assessee had to deduct TDS for payment of interest above 10,000/-. In the said 
scenario, the ld CIT(A) has rightly confirmed the order of the ITO (TDS) and we do not find any infirmity 
in the said order. Therefore, we confirm the order of the ld. CIT (A).  

10. In the result, the assessee’s appeals are dismissed for both the years.  

Order pronounced in open court on this 31 day of July, 2015. 
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