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ORDER 

 
PER SMT. P. MADHAVI DEVI, J.M. 
 
  This appeal filed by the Revenue is directed 

against the Order of the Ld. CIT(A)-IV, Hyderabad dated 

25.03.2013 for the A.Y. 2009-2010. In this appeal, the 

only grievance of the Revenue is that the Ld. CIT(A) has 

erred in deleting the disallowance of the claim of 

Rs.1,77,30,083 made by the A.O. on account of decrease 

in the value of closing stock of software product ‘SEEC 

Mosaic Studio’.  

 
2.  Brief facts of the case are that the assessee 

company is engaged in the business of Information 

Technology. It has two separate units of business – one 
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for Export Oriented Unit (“EOU”) and another for 

Domestic Tariff Area Unit (i.e., DTA Unit). Income in 

respect of software exports made to Intellect SEEC Inc. is 

accounted in the EOU Unit, while the income in respect of 

marketing and support services provided to its parent 

company in USA and other services provided to customers 

in India is accounted in the DTA Unit.  

 
2.1.  The assessee filed its return of income for the 

relevant A.Y. 2009-2010 on 19.09.2009 admitting total 

income of Rs.1,28,31,520 comprising of long term capital 

gains. During the course of assessment proceedings 

under section 143(3) of the Act, the A.O. observed that the 

assessee company has debited an amount of 

Rs.1,77,30,083 to the P & L Account of Domestic Tariff 

Area (“DTA”) Unit towards ‘Decrease in Stock’. The details 

in respect of this entry were called for and verified by the 

A.O. The assessee explained that the decrease in stock is 

on account of the software product written off i.e., “SEEC 

Mosaic Studio” which is a proprietary software product of 

Intellect SEEC Inc., USA, imported by the assessee 

company for re-sale in India. It was further stated that the 

assessee company had imported 125 million lines of Code 

(“MLOC”) of the software at a cost of Rs.4,62,54,000 

during the F.Y. 2004-05 out of which, only 77.09 MLOC of 

the product could be sold by the company and as no 

customers could be found during the next three years for 

the balance of the product, the product has become 

obsolete and therefore, the remaining 47.91 MLOC of the 
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software cost of Rs.1,77,30,083 was written off during the 

relevant previous year. The documents in support of 

import of the software and the sales made in India were 

submitted for verification before the A.O.  

 
3.  The A.O., after considering the contentions of 

the assessee at length, observed that the software 

purchased is proprietary software of SEEC Inn, USA, 

which is the parent company of the assessee, and further 

that SEEC Inc., USA has accumulated losses during the 

year of write off. He further observed that the assessee 

could have always imported software against the 

purchase orders in India, since the software is delivered 

through e-mail and hence does not take time for delivery. 

He observed that the decision to book losses in the DTA 

Unit of the assessee company, instead of returning the 

un-sold software to the parent company, appears to be a 

colourable transaction since the DTA Unit of the company 

has capital gains income of more than Rs. 2 crores during 

the year as against the losses reported by the parent 

company. He further observed that the assessee has not 

filed any evidence to show that the software has actually 

become obsolete. He also made a search in the internet 

and found that there was demand for ‘SEEC Mosaic 

Studio’ product. He, accordingly, held that the claim of 

the assessee is a colourable device to set off the capital 

gain income that has arisen during the year. He, thus, 

disallowed the debit of Rs.1,77,30,083 made to the P & L 

Account of the DTA Unit and brought it to tax.  

TAXPUNDIT.O
RG



4 

ITA.No.850/Hyd/2013 SEEC  
Technologies Asia P. Ltd., Hyderabad.  

 

4.  Against the addition made by the A.O., the 

assessee preferred an appeal before the Ld. CIT(A) who 

allowed the same and against the relief given by the Ld. 

CIT(A), the Revenue is in appeal before us. 

 
5.  The learned D.R. extensively relied upon the 

order of the A.O. and submitted that the software stock is 

not like the physical stock requiring physical delivery that 

involves time and therefore, the assessee could have 

imported the software as and when required and not at 

once as done by the assessee in the A.Y. 2004-2005. He 

submitted that the search on the internet by the A.O. 

itself proved that there was still demand for the said 

software product and therefore, the assessee has not been 

able to prove that the software has become obsolete. 

Therefore, according to him, the claim of the assessee was 

made only to set off the losses against the long term 

capital gains income and it is a colourable devise of tax 

evasion. He submitted that the Ld. CIT(A) has not dealt 

with this issue in its proper perspective and has 

erroneously granted relief to the assessee.  

 
6.  The Ld. Counsel for the assessee, on the other 

hand, placed reliance upon the order of the Ld. CIT(A) and  

submitted that the assessee had purchased the stock at 

Rs.4,62,54,000 and by sale of 77.09 MLOC at 

Rs.5,17,79,000, the assessee had already recovered the 

cost of the entire stock. He submitted that the stock could 

not be returned as it was purchased at a high discount of 
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nearly 50% of the cost and since the stock could not be 

sold during the last three years, it has become obsolete 

and so the assessee had taken a commercial decision to 

write off the same. In support of his contention that where 

the stock is not saleable and becomes obsolete over a 

period of time, it can be written off, he placed reliance 

upon the decision of Hon’ble Delhi High Court in the case 

of CIT vs. Hotline Teletube and Components Ltd., reported 

in (2008) 12 DTR 311 (Del.) (HC).           

 
7.  Having regard to the rival contentions and the 

material on record, we find that the assessee had 

imported the software ‘SEEC Mosaic Studio’ from its 

parent company during the F.Y. 2004-05 and has also 

made sales of part of such stock i.e., 77.09 MLOC. It is 

also not in dispute that he assessee has not been able to 

sell any of the balance in the next three years. The 

request for quotation pointed out by the A.O. and 

reproduced on page-3 of his order demonstrates that the 

demand was for support and upgrade of ‘SEEC Mosaic 

Studio  Software and not for the software itself. Thus the 

assessee had closing stock of the said software and there 

was no demand for the same. Though the assessee has 

not been able to bring out any evidence on record to show 

that the said software has become obsolete, the 

circumstantial evidence i.e., the assessee not being able to 

sell this product for a period of three years shows that the 

said software was not in demand. As rightly held by the 

Ld. CIT(A), software products become obsolete quickly due 
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to extremely sensitive technology changes. Therefore, a 

software product becoming obsolete in a period of three 

years is possible. Further, we find that the Hon’ble Delhi 

High Court in the case of CIT vs. Hotline Teletube & 

Components Ltd., (supra) has held as under :  

 
“3.2 During the course of the assessment proceedings, 

the Assessing Officer sought explanation from 
the assessee with regard to provision in respect 
of diminution in value of stock. The Assessing 

Officer also sought the assessee's explanation 
as to why the provision be not added back 
while computing the profit from business under 
Section 115JB of the said Act.  

 
3.3. The assessee sought to explain the provision 

made in respect of diminution in value of stock 
by submitting that a sum of Rs.12,02,973/- 
debited to the profit and loss account was on 
account of obsolete and old picture tubes. It 
was the assessee's say that since the demand 
for black and white television picture tubes had 

diminished the inventory with respect to the 
same which it had been carrying for more than 
three years had become obsolete and hence, it 
was unable to sell the same which, prompted 
the assessee to write off the same as a loss.  

 
3.4 The Assessing Officer by an order dated 

30.3.2005 rejected the contention on the ground 
that such a provision cannot be allowed while 
computing the income of an assessee. The 
Assessing Officer concluded that such a claim 
can only be allowed when the material is 

actually sold. Consequently, the Assessing 
Officer disallowed the provision for diminution 
in value of stock in the sum of Rs.12,02,973/-.  

 
3.5  Being aggrieved, the matter was taken up in 

appeal by the assessee to the Commissioner of 
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Income Tax (Appeals) [in short CIT (Appeals)]. 
The CIT (Appeals) vide order dated 16.8.2005 
sustained the finding of the Assessing Officer. 
The CIT (Appeals) held that the provision for 

diminution in value of stock could not be 
allowed as the loss in respect of the same was 
not a crystallized expense.  

 
3.6  Being aggrieved, the assessee preferred an 

appeal with the Tribunal. The Tribunal by the 
impugned judgment allowed the appeal of the 
assessee. The Tribunal specifically noted the 
fact that the inventory' in issue had not moved 
for a period of three years. It also observed that 
the assessee's stock had bec me scrap and 
incapable of further use. It also noted the fact 

that in the event the assessee was to sell the 
stock as scrap, the burden of excise would be 
higher than the value it would realize on the 
sale of the "obsolete" stock as scrap. In these 
circumstances, the Tribunal allowed the loss 
claimed by the assessee on account of 
diminution in the value of obsolete stock.  

 
4. It is well settled that closing stock is valued at 

cost or market price, whichever is lower. This 
principle is noticed by the Supreme Court in its 
judgment in the case of CIT v. Hindustan Zinc 

Ltd  reported in (2007) 291 ITR 391. In the said 
decision, the Supreme Court observed as 
follows :-  

 
"The entry for stock which appears in a 
trading account is merely intended to 
cancel the charge for the goods purchased 
which have not been sold which should 
necessarily represent the cost of the 
goods. It is more or less than the cost, 
then the effect is to state the profit on the 
goods actually sold. From this doctrine 

there is one exception, namely, the 
adoption of market value at the date of 
making up of accounts, if that value is 
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less than the cost. This is in anticipation 
of the loss that may be made on the goods 
in the following year. While anticipated 
loss is taken into account, anticipated 

profit in the shape of appreciated value of 
the closing stock is not brought into the 
account as no prudent trade would care to 
show increased profits before actual 
realization. This theory that the closing 
stock is to be valued at cost or market 
price whichever is the lower, is now 
generally accepted as an established rule 
of commercial practice and accountancy.”   

 

" To the same effect is the judgment of this 
Court in the case of Commissioner of 
Income-tax v. British Paints India Ltd. 
(1991) 188 ITR 44 (SC). In the said 
judgment it has been held that it is a well-
recognized principle of commercial 
accounting to enter in the profit and loss 
account the value of the stock-in-trade at 
the beginning and at the end of the 
accounting year at cost on market price, 

whichever is the lower. Where the market 
value has fallen before the date of 
valuation and where the market value of 
the article on that date is less than its 
actual cost, the assessee is entitled to 
value the articles at market value and 
thus anticipate the loss which he may 
incur at the time of the sale of the goods. 
It was further held that the correct 
principle of accounting is to enter the 
stock in the books of account at cost 
unless the value is required to be reduced 

by reason of the fall in the market value of 
the goods below the original cost. 
Ordinarily, therefore, the goods should not 
be written down below the cost price 
except where there is an actual or 
anticipated loss. On the other hand, if the 
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fall in the price is only such as it would 
reduce merely the prospective profit, there 
would be no justification to discard the 
initial valuation at cost...... "  

 
(Underlining added)  

 
5.  In the instant case we find that the principle for 

valuing stock at cost or realizable market price 
whichever is lower is applicable. The assessee 
has demonstrated that the stock being obsolete 
did not move for over three years and also the 

fact that it could only be sold if at a l as scrap. 
As a matter of fact, the assessee also 
established that in the event it is sold as scrap 
the burden of excise duty would be much more 
than what it could realize on sale of the said 
stock as scrap. The Tribunal has returned this 
as a finding of fact. In view of these findings, it 
is quite clear that, all that, the assessee has 
done by making the provision for diminution in 
value of stock is to anticipate the loss in the 
value of stock.  

 

6. In the circumstances, we are of the view that no 
substantial question of law arises for our 
consideration.” 

 
8.  Similarly, in the case of the assessee before us, 

the stock remained unsold for three years and therefore, 

the above decision is applicable to the case before us. 

Further, the fact that the software has been imported in 

the F.Y. 2004-05 and part of it was also sold during the 

year itself shows its saleability. The contention of the A.O. 

that the assessee is claiming the decrease in the value of 

the stock to set off the long term capital gain which has 

arisen in the relevant assessment year also is farfetched. 

From the statement of facts before the CIT(A), it is also 
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observed that the assessee has been importing the 

product at approximately half the price at which it re-

sold. Thereafter, the assessee has waited for a reasonable 

period to sell the product and after three years when it 

could not sell the same only, the assessee has taken a 

commercial decision to write off the value at cost and 

therefore in our opinion, it is not a colourable device as 

held by the A.O. In view of the same, we do not see any 

reason to interfere with the order of the Ld. CIT(A) and 

ground raised by the Revenue is dismissed.  

 
9.  In the result, appeal of the Revenue is 

dismissed.      

 
         Order pronounced in the open Court on 26.08.2015. 

 
       Sd/-          Sd/- 
      (P.M. JAGTAP)       (SMT. P. MADHAVI DEVI) 

ACOUNTANT MEMBER           JUDICIAL MEMBER 
 
Hyderabad, Dated 26th August, 2015 
 
VBP/-  
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