
IN THE INCOME TAX APPELLATE TRIBUNAL 
PANAJI BENCH, PANAJI 

 

BEFORE SHRI N.S. SAINI, HON'BLE ACCOUNTANT MEMBER 
AND SHRI GEORGE MATHAN, HON’BLE JUDICIAL MEMBER  
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Income Tax (Central),  
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Smt. Radha S. Timblo 
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Margao, Goa 403 601. 
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Income Tax (Central),  
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  V. Narendra Sharma, Adv. 
Respondent by  :   Anand S. Marathe, Ld. DR 
     
Date of Hearing : 18/08/2015 
Date of Pronouncement  :  18/08/2015 

 
O R D E R 

 

PER GEORGE MATHAN : 
 

1. ITA Nos. 253 to 257/PNJ/2015 are appeals filed by the Assessee, M/s. 

Timblo Private Ltd. against the orders of the Principal Commissioner of 
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Income Tax (Central), Bangalore in F.No. 263/Timblo Pvt. Ltd./Pr.CIT(C)/ 

2014-15 all dt. 30.3.2015. 
 

2. ITA No. 258/PNJ/2015 is appeal filed by the Assessee, Smt. Radha 

Timblo against the order of the Principal Commissioner of Income Tax 

(Central), Bangalore in F.No. 263/Timblo Pvt. Ltd./Pr.CIT(C)/2014-15 dt. 

30.3.2015 and ITA Nos. 259 to 262/PNJ/2015 are appeals filed by the 

Assessee, Smt. Radha Timblo against the orders of the Principal 

Commissioner of Income Tax (Central), Bangalore in F.No. 263/Timblo Pvt. 

Ltd./Pr.CIT(C)/2014-15 all dt. 31.3.2015. 
 

3. As the issues involved in all these appeals are common, they are being 

disposed off by this common order.  The Assessees have also filed additional 

ground today wherein the Assessees have raised the following ground : 

 
“1. Whether the learned Commissioner of Income-tax was right in Law 

and on facts in exercising the powers under the provisions of section 
263 of the Act when the very validity of assessment passed under 
section 143[3] r.w.s. 153A of the Act itself was challenged by the 
appellant before the Learned Commissioner of Income-tax [Appeals] 
and the Commissioner of Income-tax is not justified revising by 
invoking the provisions of section 263 of the Act and the action of the 
Commissioner of Income-tax, is not in accordance with Law under the 
facts and circumstances of the case.” 

 

The additional ground being purely a legal ground, the same is admitted in 

view of the decision of the Hon'ble Supreme Court in the case of National 

Thermal Power Co. Ltd. reported in 229 ITR 383.  Shri V. Chandrasekhar and 

Shri V. Narendra Sharma, Advocates represented on behalf of the Assessees 

and Shri Anand S. Marathe, ld. DR represented on behalf of the Revenue.   
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4. It was submitted by the ld. AR that there was a survey on the premises 

of the Assessee-company, M/s. Timblo Pvt. Ltd. on 21.4.2010.  In the course 

of the survey, the Managing Director of the Assessee-company, Smt. Radha 

S. Timblo had in her statement recorded u/s 133A of the Act surrendered the 

existence of two foreign bank accounts viz. Wing Hang Bank Ltd., 

Tsimshatsui Branch and another one with Bank of Communication, Hong 

Kong Branch.  The locker of the Assessee was also opened wherein cash and 

jewellery was also found.  As the cash and jewellery was in excess of Rs. 1 

crore, the survey proceedings were converted into search on 21.4.2010 on 

Smt. Radha S. Timblo in her individual capacity.  In the course of the search 

operations, no materials or documents pertaining to the above two bank 

accounts were found or seized.  As a consequence of the search, notice u/s 

153A was issued and the Assessee filed its return of income offering the iron 

ore price difference received in the said two bank accounts, the interest 

received from the said two bank accounts and the foreign exchange 

difference.  The returned income was accepted after making certain other 

additions.  It was the submission that against the assessment order passed u/s 

153A r.w.s. 143(3) of the Act, the Assessee has filed appeal before the ld. 

CIT(A).  It was the submission that in the appeal filed before the ld. CIT(A), 

the Assessee has raised an additional ground relating to the validity of the 

assessment order passed u/s 153A r.w.s. 143(3) of the Act.   
 

5. It was the submission that, in the meantime the ld. Principal 

Commissioner of Income-tax (Central), Bangalore invoked his powers u/s 

263 of the Act and issued a show-cause notice dt. 15.12.2014 holding that 

from the records it was noticed that the Assessee had resorted to under-

invoicing as compared to the average sale FOB price for the same grade and 

same period while exporting the iron ore.  As the AO had not considered the 
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percentage of under-invoicing by the Assessee, the ld. Principal 

Commissioner of Income-tax (Central), Bangalore proposed to review the 

assessment order by invoking his powers u/s 263 of the Act.  It was the 

submission that the Assessee had replied to the show cause notice wherein the 

Assessee had brought out all the facts before the ld. Principal Commissioner 

of Income-tax (Central), Bangalore and had also raised the issue that the AO 

had in the course of the assessment proceedings examined the details of the 

exports made and the amounts realized and consequently, the ld. Principal 

Commissioner of Income-tax (Central), Bangalore could not invoke his 

powers u/s 263 of the Act.  It was the submission that when the assessment 

order itself was under challenge in respect of the jurisdiction, more 

specifically the validity, the ld. Principal Commissioner of Income-tax 

(Central), Bangalore could not invoke his powers u/s 263 of the Act in respect 

of the said assessment order.  It was the further submission that the ld. 

Principal Commissioner of Inc me-tax (Central), Bangalore did not accept 

the contentions of the Assessee and had passed an order u/s 263 of the Act 

which is impugned in this appeal.  It was the submission that the ld. Principal 

Commissioner of Income-tax (Central), Bangalore has taken reference to the 

Shah Commission Report which was a commission of inquiry appointed by 

the Government of India under the Chairmanship of Hon'ble Shri M.B. Shah, 

former Judge of the Hon'ble Supreme Court of India.  It was the submission 

that the ld. Principal Commissioner of Income-tax (Central), Bangalore has 

relied on the said report being Shah Commission Report to hold that there 

was substantial under-invoicing by the Assessee.  It was the submission that 

the Assessee was not put to notice in respect of the Shah Commission Report 

and, in any case, the Shah Commission Report, in the case of the Assessee, 

was the subject matter of Writ Petition before the jurisdictional High Court at 

Bombay and the Hon'ble High Court has also granted an interim stay in 
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respect of the Shah Commission Report.  The ld. AR further placed before us 

an Affidavit wherein it has been averred that the order passed u/s 263 of the 

Act is contrary to the records inasmuch as there was no mention of the source 

of the information relating to the under-invoicing either in the show cause 

notice issued u/s 263 of the Act or for that matter during the course of the 

revisionary proceedings pursuant to the notice u/s 263 of the Act.  It was the 

submission that the Assessee having not been put to notice in respect of the 

Shah Commission Report, the reliance placed by the ld. Principal 

Commissioner of Income-tax (Central), Bangalore on the said Shah 

Commission Report was not proper and the order passed u/s 263 was liable to 

be annulled.  It was the submission that the ld. Principal Commissioner of 

Income-tax (Central), Bangalore has also not given any positive finding in 

respect of the alleged under-invoicing or evasion and consequently, in view 

of the decision of the jurisdictional High Court of Bombay in the case of 

Gabriel India Ltd. reported in 203 ITR 108 the order passed u/s 263 of the 

Act was liable to be annulled    
 

6. In reply, the ld. DR vehemently supported the order of the ld. Principal 

Commissioner of Income-tax (Central), Bangalore passed u/s 263 of the Act. 
 

7. We have considered the rival submissions.  At the outset, a perusal of 

the show cause notice issued by the ld. Principal Commissioner of Income-

tax (Central), Bangalore found at pages 51 to 53 of the Assessee’s appeal 

shows that the ld. Principal Commissioner of Income-tax (Central), Bangalore 

has alleged that the AO has not considered the percentage of under-invoicing 

by the Assessee as calculated on the basis of the average rate of FOB price for 

the same grade and the same period while completing the assessment.  A 

perusal of the assessment order clearly shows that such an exercise has not 

been done by the AO and the AO has, in fact, only referred to the transactions 
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in respect of the amount offered in respect of the said two undisclosed bank 

accounts.  He has not done any examination in respect of the complete 

transactions done by the Assessee.  Though the AO has understood the modus 

operandi of the Assessee, he has considered the transactions in respect of 

M/s. JFE Shoji Trade Corporation, Japan and there is no discussion in any 

manner whatsoever of similar exercise being done in respect of the other 

transactions done by the Assessee with other parties.  However, a perusal of 

the show cause notice shows that the transactions dealt with in the show cause 

notice is in respect of the transactions with China whereas M/s. JFE Shoji 

Trade Corporation is of Japan.  Thus, admittedly the AO has only done a part 

examination whereas he should have done this exercise in respect of all the 

transactions as it is an admitted fact by the Assessee itself that they are doing 

under-invoicing.  Whether the said two bank accounts, which have been 

disclosed in the course of the survey/search, are the only bank accounts or 

whether there are other bank accounts in relation to the transactions which are 

dealt with others has not been examined.  This is because the said two bank 

accounts are connected with the transactions with M/s. JFE Shoji Trade 

Corporation.   
 

8. As regards the issue whether the Assessee must be put to notice in 

respect of the evidences which are being relied upon by the ld. Principal 

Commissioner of Income-tax (Central), Bangalore when invoking his powers 

u/s 263 of the Act, the answer would be in the negative.  True, the Assessee 

must be given an opportunity of being heard and that is exactly what the ld. 

Principal Commissioner of Income-tax (Central), Bangalore has done when 

he issued the notice u/s 263.  The Shah Commission Report is only an 

evidence which has subsequently come to the attention of the ld. Principal 

Commissioner of Income-tax (Central), Bangalore after passing of the 
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assessment order, which has led to the ld. Principal Commissioner of Income-

tax (Central), Bangalore to invoke his powers u/s 263 of the Act.  The ld. 

Principal Commissioner of Income-tax (Central), Bangalore has not used the 

Shah Commission Report for the purpose of passing the order u/s 263 of the 

Act.  In fact, a perusal of the order of the ld. Principal Commissioner of 

Income-tax (Central), Bangalore passed u/s 263 in page 3, para 4 wherein he 

has extracted the response of the Assessee to the show cause notice, therein at 

para 4.1 the Assessee has itself submitted as follows : 
 

“As mentioned above before, the assessee company voluntarily brought to 
the notice of the department as regard to the bank account abroad during 
the course of survey proceedings and had categorically stated that the said 
deposit in such bank account was nothing but the additional sale proceeds 
received by the assessee company as per the addendum to the main 
agreement between the assessee company with the Japanese company to 
whom the assessee company had exported the ores is nothing but a 
contractual obligation which can be verified from the importer of the iron 
ore from the department as the address of the importer are mentioned in 
the copy of the invoices raised.” 

 

Thus, the Assessee itself has admitted to the receipt of additional sale 

proceeds in respect of the agreement between the Assessee-company with the 

Japanese company o whom the Assessee-company had exported the ores and 

this money was kept in the two foreign bank accounts which was undisclosed.  

The Assessee is not dealing only with the Japanese company but is also 

dealing with other companies.  This has not been examined is what has been 

alleged by the ld. Principal Commissioner of Income-tax (Central), 

Bangalore.   
 

9. Further, a perusal of the order of the ld. Principal Commissioner of 

Income-tax (Central), Bangalore in para 12.1 to 12.3 shows that the ld. 

Principal Commissioner of Income-tax (Central), Bangalore has very much 
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founded his order u/s 263 after showing that no inquiry at all was made by the 

AO regarding the exports and the variation in the price.  There is no 

reconciliation made by the AO of the sales declared by the Assessee with the 

inward foreign exchange remittance received by the Assessee.  The ld. 

Principal Commissioner of Income-tax (Central), Bangalore has further in 

para 12.2 categorically mentioned that there was specific evidence to show 

that the Assessee has suppressed its sales by under-invoicing the value of 

exports made to M/s. JFE Shoji Trade Corporation, Japan and the AO has 

failed to make any inquiry regarding the correctness of the sales declared by 

the Assessee in respect of the other shipping bills.  This is exactly what has 

not been done by the AO in the course of the assessment which has led to the 

said assessment order being erroneous and prejudicial to the interest of the 

Revenue.  Further, a perusal of para 12.9 of the order of ld. Principal 

Commissioner of Income-tax (Central), Bangalore also shows that the ld. 

Principal Commissioner of Income tax (Central), Bangalore has categorically 

gone through the various statements recorded from Smt. Radha S. Timblo 

wherein she has admitted that the amounts were remitted to the account of 

Smt. Radha S. Timblo and the same was not reflected in the books of 

accounts or in the returns.  Further, a perusal of the order of the ld. Principal 

Commissioner of Income-tax (Central), Bangalore shows that though the ld. 

Principal Commissioner of Income-tax (Central), Bangalore has invoked his 

powers u/s 263 on the basis of the fresh evidence in the form of Shah 

Commission Report, he has not founded his order u/s 263 of the Act on the 

basis of the said Shah Commission Report.  He has done his own independent 

inquiry from the records as were available before him to come to the 

conclusion that there is under-invoicing which has not been verified by the 

AO in the course of the assessment.  Clearly, this has made the assessment 

order erroneous and prejudicial to the interest of the Revenue.  It is after this 

TAXPUNDIT.O
RG



9        ITA NOS. 253 TO 262/PNJ/2015  
(A.Ys. : 2007-08 TO 2011-12) 

 

that the ld. Principal Commissioner of Income-tax (Central), Bangalore has 

set aside the assessment order and has directed the AO to re-do the 

assessment after granting the Assessee adequate opportunity of being heard.  

Here, it is pertinent to note that the ld. Principal Commissioner of Income-tax 

(Central), Bangalore has not directed the AO to apply the Shah Commission 

Report or to follow the Shah Commission Report.  In fact, the findings and 

the directions of the ld. Principal Commissioner of Income-tax (Central), 

Bangalore are categorical and specific and there is no direction to the AO to 

have any reference to the Shah Commission Report.  The apprehension, 

which has been expressed by the ld. AR on behalf of the Assessees, that the 

Shah Commission Report would be used against the Assessees consequently 

does not find any foundation.  In any case, the issue of Shah Commission 

Report being used against the Assessees is the subject matter of an interim 

stay by the Hon'ble Jurisdictional High Court.  It should be specifically 

understood here that the ld. Principal Commissioner of Income-tax (Central), 

Bangalore has not directed the AO to consider or to follow the Shah 

Commission Report.  The AO has only been directed by the ld. Principal 

Commissioner of Income-tax (Central), Bangalore to re-do the assessment by 

doing proper verification in respect of all the transactions done by the 

Assessee after granting the Assessee adequate opportunity of being heard.  

The decision relied upon by the ld. AR in respect of the Hon'ble High Court 

of Bombay in the case of Gabriel India referred to supra would not come to 

the rescue of the Assessee insofar as the ld. Principal Commissioner of 

Income-tax (Central), Bangalore has categorically pointed out in para 12.2 of 

his order the shortfall, more specifically, the absence of inquiry done by the 

AO and the area where the AO has specifically not done the inquiry.  The ld. 

Principal Commissioner of Income-tax (Central), Bangalore in this case has 

not simply asked the AO to re-examine the matter.  It is after detailed 

TAXPUNDIT.O
RG



10        ITA NOS. 253 TO 262/PNJ/2015  
(A.Ys. : 2007-08 TO 2011-12) 

 

examination, after considering the surrender/acceptance of the Assessee in 

respect of the under-invoicing of part of the transactions the ld. Principal 

Commissioner of Income-tax (Central), Bangalore has directed the 

examination of all the transactions which has not been done by the AO.  In 

these circumstances, we are of the view that the Assessee has not been able to 

point out any error which makes the order passed u/s 263 by the ld. Principal 

Commissioner of Income-tax (Central), Bangalore unsustainable.  In the 

circumstances, the order passed u/s 263 by the ld. Principal Commissioner of 

Income-tax (Central), Bangalore stands upheld and the appeals filed by the 

Assessees stands dismissed. 

 
10. In regard to the additional ground, no arguments have been placed and 

therefore the said ground is dismissed as not substantiated. 

 
11. In the result, the appeals filed by the Assessees stand dismissed. 

 
 Order pronounced in the open court on 18/08/2015. 

 
                       Sd/- 
                 (N.S. Saini) 
           Accountant Member 

                     Sd/- 
(George Mathan) 
Judicial Member 

 
 
 

Place  :  PANAJI / GOA   
Dated :  18/08/2015 
 
 
 

*SSL* 
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Copy to : 
 

(1) Appellants – (i) M/s. Timblo Private Ltd., (ii) Smt. Radha S. Timblo 
(2) Respondent 
(3) CIT(A) concerned 
(4) CIT concerned 
(5) D.R 
(6) Guard file 

 

  True copy,      By order, 
 
 
 
 
  

TAXPUNDIT.O
RG



12        ITA NOS. 253 TO 262/PNJ/2015  
(A.Ys. : 2007-08 TO 2011-12) 

 

 

  Date Initial  

Original dictation pad & draft order are enclosed in the file 

1. Draft dictated on 18/08/2015 

 

Sr.PS 

2. Draft placed before author 18/08/2015  Sr.PS 

3. Draft proposed & placed 

before the second member 
18/08/2015 

 
JM/AM 

4. Draft discussed/approved by 

Second Member 
18/08/2015 

 
JM/AM 

5. Approved Draft comes to the 

Sr.PS/PS 
18/08/2015 

 

Sr.PS 

6. Date of pronouncement 18/08/2015  Sr.PS 

7. File sent to the Bench Clerk    18/08/2015  Sr.PS 

8. Date on which file goes to 

the Head Clerk 

   

9. Date of dispatch of Order    
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