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ORDER 

 
SHAMIM YAHYA, A.M. :  
 
This appeal by the Revenue is directed against the orders of the learned CIT(A) dt. 16th Sept., 2009 and 
pertains to asst. yr. 2004-05.  
 
The first issue raised is that the learned CIT(A) erred in directing the AO not to include disallowance of 
gratuity for calculating tax under s. 115JB of the IT Act.   
 
On this issue AO noted that assessee company has made a provision of gratuity of Rs. 15,23,120. AO 
observed that gratuity fund has not been approved by the prescribed authority. AO was of the opinion that 
provision for gratuity is not ascertained liability, though he agreed that it is known liability. He proceeded to 
increase the book profit by the provision of gratuity created during the year. Upon assessee’s appeal learned 
CIT(A) in this regard referred the Hon’ble jurisdictional High Court in the case of CIT vs. Bechtel India (P) 
Ltd. (2008) 2 DTR (Del) 145 and held that the provision of gratuity irrespective of the fact that there was no 
approval by the competent authority cannot be treated as unascertained liability which can be added back to 
the book profit. Against this order the Revenue is in appeal before us.   
 
We have heard learned Departmental Representative and perused the records. None appeared on behalf of the 
assessee. We find that analogical question of provision of gratuity has been considered by the Hon’ble 
jurisdictional High Court in the case cited above. The Hon’ble Court has referred the decision of the Hon’ble 
Supreme Court of India in the case of Bharat Earth Movers vs. CIT (2000) 162 CTR (SC) 325 : (2000) 245 
ITR 428 (SC), wherein the apex Court has held that if a business liability has definitely arisen in the 
accounting year, the deduction should be allowed although the liability may have to be quantified and 
discharged on a future date.  Respectfully following the above precedent, we uphold the order of the learned 
CIT(A) and decided the issue in favour of the assessee.  
 
The next issue raised is that the learned CIT(A) erred in directing the addition of Rs. 5,99,349 made by the 
AO by disallowing depreciation claim on addition to fixed assets.  
 
On this issue AO noted that assessee has not produced bills of certain fixed assets. Accordingly, he 
disallowed the depreciation of Rs. 5,99,349 on this account.  
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Before the learned CIT(A) the assessee produced certain evidences in support of acquisition of fixed assets. 
The same were considered as additional evidence and report was called for from the AO in terms of r. 46A(3). 
Considering the same, learned CIT(A) held that the AO has not made out a case that the assets were not used 
for the purpose of business. He noted that assessee has produced the evidence to substantiate its ownership 
over the assets in the form of copy of ledger accounts, statement of bank accounts. He also noted that there 
was no adverse remarks in the tax audit report. He also noted that AO in his report had admitted that copies of 
purchase invoices pertaining to 10 computers amounting to Rs. 4,06,330 were submitted before the AO. 
Learned CIT (A) concluded as under :  "Considering the totality of facts and circumstances of the case, it is 
held that the claim of the appellant in regard to depreciation cannot be rejected merely on the ground that 
some of the bills of purchase pertaining to the acquisition of fixed assets were not made available to the AO 
and the other supporting evidences furnished by the appellant cannot be completely ignored. Subject to the 
above remarks, the AO is directed to allow depreciation on the fixed assets purchased during the year 
amounting to Rs. 10,30,727 in accordance with the admissibility thereof. It is also relevant to mention here 
that the appellant’s Authorised Representative(s) have themselves admitted that the assets were put to use for 
less than 180 days which may be considered by the AO while allowing depreciation on the said fixed assets 
after necessary verification." Against this order the Revenue is in appeal before us.  
 
We have heard learned Departmental Representative and perused the records. We find that assessee has not 
produced the necessary evidences pertaining to acquisition of the assets before the AO. From the order of the 
learned CIT(A) it is appearing that complete details pertaining to the additions were not produced before the 
CIT(A). CIT(A) has relied upon some indirect evidences in forms other than bills for purchase. The assessee’s 
counsel before learned CIT(A) has himself submitted that some of the assets were used for less than 180 days. 
Under the circumstances, in our considered opinion, it will be appropriate to remit this issue to the files of the 
AO, to enable him to consider the same afresh in light of the fresh submissions made by the assessee. 
Accordingly, this issue is remitted to the files of the AO. Needless to add that the assessee should be given 
adequate opportunity of being heard.  
 
In the result, the Revenue’s appeal is partly allowed for statistical purposes.  
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